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President’s Message 


On January 30, 1958, the Senate of the United States confirmed 
the nomination by President Eisenhower of Honorable Abe McGregor 
Goff of Idaho to serve as a member of the Interstate Commerce Com- 
mission. 


Commissioner Goff brings to his new and important post an ex- 
cellent background of experience as a practicing lawyer extending over 
a period of more than 33 years. 


Recognition of his ability, character and leadership by fellow 
members of his profession is evidenced by the fact that Commissioner 
Goff has served as President of the Idaho State Bar Association, as a 
member of the House of Delegates of the American Bar Association and 
has served on the Executive Council of the American Society of Inter- 
national Law. He also has been both General Secretary and Chairman 
of Government General Counsel of the Federal Bar Association. 


Commissioner Goff has served in the Congress of the United States. 
Immediately prior to his appointment to the Interstate Commerce Com- 
mission he was General Counsel of the U. 8. Post Office Department, 
having served in that Department since February 1, 1954. 


We are sure Commissioner Goff will find service on the Commission 
a tremendously challenging and stimulating experience and an oppor- 
tunity for even greater public service. We extend to him our congratu- 
lations and our good wishes for success, happiness and achievement as 
a member of the Interstate Commerce Commission. 


JoHN F. Donewan, President 








Statement Before The Special Subcommittee 
on Legislative Oversight of The Committee 
on Interstate and Foreign Commerce, 
House of Representatives 


By THe Honoraste Howarp G. Freas 
Chairman, Interstate Commerce Commission 


I am appearing on behalf of the Interstate Commerce Commission. 
At the request of the Chairman of the Subcommittee, I have prepared 
a statement discussing certain general aspects of the Commission’s powers 
and functions. At the same time, I shall be glad to answer to the best 


of my ability any questions which members of the Subcommittee may 
wish to ask. 


(1) Powers given by enabling statutes 


The Interstate Commerce Commission is an independent regulatory 
agency created in 1887 for the purpose of regulating transportation in 
interstate and foreign commerce. It consists of 11 members appointed 
by the President and confirmed by the Senate. Members are appointed 
for terms of 7 years, except where an appointment is made to fill out 
an unexpired term. Not more than 6 members may be from the same 
political party. Since 1890 the Commission has reported annually to 
the Congress. 

Originally, the Commission was given jurisdiction to regulate the 
rates and service of railroads. Its authority over railroads has been 
enlarged and its jurisdiction extended to include the regulation of pipe 
lines, express companies, sleeping car companies, water carriers (trans- 
porting between points in the United States), motor carriers and freight 
forwarders. The value of the properties used in these operations exceeds 
35 billions of dollars and the gross annual revenue of these carriers is 
approximately 19 billions of dollars. 

The persons and activities to which the Interstate Commerce Act 
and the related acts administered by the Commission apply may be 
stated, generally, as follows: 

Common carriers by railroad, water, motor vehicle, express, freight 
forwarder and pipe line. A common carrier is one which undertakes to 
transport for the general public. 

Contract carriers by water and motor vehicle. A contract carrier 
is one which transports for compensation but, instead of undertaking 
to serve the general public as a common carrier it limits its service to 
one or a limited number of customers under special agreements or 
contracts. 





A statement made in behalf of the Interstate Commerce Commission on 
January 27, 1958. 
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Private carriers by motor vehicle are persons who do not transport 
for others for compensation but transport only their goods or goods of 
which they are a bailee in the furtherance of some other commercial 
enterprise. The Commission’s jurisdiction over private motor carriers 
extends only to safety, hours of service of employees, and standards of 
equipment. 

In addition to the types of carriers mentioned above, the Commis- 
sion exercises certain jurisdiction over persons who control two or more 
carriers and, in certain instances, over shippers. An example of the 
latter is the prescription of marking and packing regulations for the 
transportation of explosives and other dangerous articles, which regu- 
lations are binding upon shippers. The Commission also exercises regu- 
latory jurisdiction, for the protection of the public, over brokers of motor 
carrier transportation. A transportation broker is one who, as an 
intermediary between shipper and motor carrier, arranges for or pro- 
vides or procures motor transportation. 

Not all transportation in interstate and foreign commerce by the 
types of carriers mentioned above is subject to all of the regulatory 
powers conferred by the Act. This nonapplication results from a num- 
ber of exemptions, or partial exemptions, contained in the Act. Some 
of the more important exemptions may be described as follows: 

Section 203(b) exempts from all requirements except those pertain- 
ing to safety, hours of service of employees and standards of equipment, 
11 types of motor carrier-for-hire operation. The most important and 
the most controversial of these is ‘‘ (6),’’ which applies to motor vehicles 
used in carrying property consisting of ordinary livestock, fish (in- 
cluding shell fish), or agricultural (including horticultural) commodi- 
ties (not including manufactured products thereof), if such motor 
vehicles are not used in carrying any other property, or passengers, for 
compensation. 

Section 303 contains a number of exemptions of for-hire transpor- 
tation by water carriers. Included among these are exemptions of vessels 
carrying not more than three bulk commodities, and the transportation 
of liquid cargoes in tank vessels. 

The exemptions of freight forwarders include service for agricul- 
tural marketing associations; shipper associations; ordinary livestock, 
fish (including shell fish), agricultural commodities (not including manu- 
factured products thereof), and used household goods. 

The principal powers conferred on the Commission may be stated 
in a general and abbreviated way under the headings used below. 


Entry into the business. Common carriers by rail, motor vehicle 
and water are required to obtain a certificate of public convenience and 
necessity from the Commission before instituting such operations. Such 
certificates are issued in accordance with Sections 1(18)-(21), 207 and 
309(¢) if the Commission finds that the applicant is fit, willing and able 
to conduct the proposed operations and comply with the requirements 
of the Act, and that the operations are required by the present or future 
public convenience and necessity. In a similar manner, freight for- 
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warders are required to obtain a permit before instituting such an 
operation. 

Contract carriers by motor vehicle and by water are required to 
obtain from the Commission a permit before instituting such an opera- 
tion. Permits are issued in accordance with Sections 209 and 309(g) 
upon proof of fitness, willingness and ability, and that the proposed 


operations will be consistent with the public interest and the policy 
of the Act. 


Discontinuance of operation and revocation of certificates and 
permits. Railroads are required to obtain from the Commission a 
certificate of public convenience and necessity authorizing discontinuance 
before a line of railroad may be abandoned. No permission is required 
for the entire abandonment of operations by other carriers. Motor 
earrier certificates and permits and freight forwarder permits may be 
suspended or revoked by the Commission in accordance with the pro- 
cedure prescribed in Sections 212(a) and 410(f) for the wilful violations 
of the Act or regulations prescribed by the Commission. 


Common carrier rates, fares and practices are required to be just 
and reasonable and unjust discrimination and undue preferences and 
prejudices are prohibited. The Commission is empowered to enforce 
these requirements by prescribing, after opportunity for hearing, the 
rates, rules, regulations or practices to be put into effect and observed 
by the common carrier. Sections 1, 2, 3, 13, 216, 307 and 406. As an 
aid to the enforcement of these provisions, the Commission is empowered 
to suspend proposed changes in rates pending the determination of their 
lawfulness, but not for a longer period than seven months. The Com- 
mission may order the payment of reparation by railroads and water 
carriers arising out of unlawful charges. Such orders are prima facie 
proof if the carrier fails to pay and the shipper resorts to the courts 
to compel payment. 


Common carrier tariffs. Common carriers are required to publish, 
file with the Commission, and keep open for public inspection tariffs 
showing their rates, fares and charges, and all classifications, conditions, 
privileges and restrictions applicable in connection therewith. Changes 
may be made in such tariffs by the publication and filing of such changes 
30 days in advance of the effective date, unless establishment on a shorter 
notice is authorized by the Commission. The Commission administers 
these requirements and makes the necessary rules. Common carriers 
are required strictly to observe the rates thus published and filed and to 
render service in accordance therewith upon reasonable request. 


Contract carrier rates and schedules. With certain exceptions, con- 
tract carriers by motor vehicle and water are required by Sections 218 
and 306(e) to publish, file with the Commission and post for public 
inspection their minimum rates and charges. Such carriers may not 
transport for less than the minimum rates thus established. The Com- 
mission is authorized to determine whether any contract carrier rate is 
below a reasonable minimum and prescribe the minimum rate which 
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shall be established and observed. Proposed reductions in rates may be 
suspended by the Commission pending the determination of their law- 
fulness but such suspension may not extend beyond seven months. 


Issuance of securities. Railroads and motor carriers may not issue 
securities without first obtaining approval of the Commission under 
Section 20a or 214 of the Act. Motor carriers whose outstanding securi- 
ties do not exceed $1,000,000 are exempt from this requirement. The 
Commission determines, in accordance with the standards in the statute, 
whether the proposed issuance should be authorized. 


Mergers, unifications and common controls. No merger, unification 
or common control of two or more carriers by railroad, express, sleeping 
car company, motor carrier or water carrier subject to the Act may be 
effectuated without the prior approval of the Commission. The Com- 
mission determines applications for the approval of such transactions in 
accordance with the standards stated in Section 5 of the Act. Trans- 
actions involving only motor carriers, where the aggregate number of 
vehicles does not exceed 20, are not subject to this requirement. 


Accounts, reports, records. Sections 20, 220, 313 and 412 and sup- 
plemental regulations of the Commission require the filing by carriers 
of annual and other reports. Under the authority of these provisions 
the Commission also requires the keeping by carriers and brokers of 
accounts and records necessary for the administration of the Act and 
the protection of shippers. These requirements vary with the size of 
the carrier, those applicable to the smaller carriers being slight. Under 
these provisions and the Accident Reports Act (applicable to railroads) 
the Commission requires reports of the more serious accidents involving 
trains and motor vehicles of carriers subject to the Act. The data in 
these reports and that gathered by the Commission through its own 
investigations are used in the promotion of safety on the railroads and 
on the highways. 


Safety, hours of service of employees, and standards of equipment. 
Under the safety provisions of Section 204(a) of the Interstate Com- 
merce Act applicable to motor carriers, and the various statutory pro- 
visions relating to safety, hours of service and the reporting of accidents 
applicable to motor carriers, and the various statutory provisions re- 
lating to safety, hours of service and the reporting of accidents ap- 
plicable to railroads, the Commission makes the necessary regulations 
and administers and enforces the statutory provisions relating to safety 
on the railroads and the safety of operations of motor carriers subject 
to the Act. It should be noted that while the Commission has a broad 
power to issue safety rules as to motor carriers, it may regulate only 
certain aspects of rail safety. The Commission also makes the necessary 
regulations, administers and enforces the provisions of the Explosives 
Act, 18 U. S. C. 831-835 with respect to the marking, packing and han- 
dling of explosives and other dangerous articles by land carriers. These 
regulations with respect to marking and packing are adopted by the 
Coast Guard for application to water transportation. 
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Security for the protection of shippers, passengers and the public. 
Sections 215 and 403(c)-(d) authorize the Commission to require motor 
carriers and freight forwarders who operate motor vehicles to furnish 
public liability and property damage insurance or other security for the 
protection of passengers and members of the public who may be injured 
or suffer property damage as the result of the negligent operation of 
motor vehicles upon the highways. It also authorizes the Commission 
to require motor common earriers and freight forwarders to furnish 
cargo insurance or other security for the protection of shippers. Provi- 
sions are made for self insurance under certain circumstances. The 
Commission has implemented these provisions by regulations and insur- 
ance or other security or qualification as a self insurer are required. 


Enforcement, Administration. The Commission is commanded by 
the Act to administer and enforce its provisions with a view to accom- 
plishing the stated objectives, and carrying out the National Transpor- 
tation Policy. (49 U. S. C. preceding sec. 1). For this purpose the 
Commission is authorized to make rules of procedure, to conduct hearings 
for the purpose of determining matters, or to obtain information for 
the purpose of making recommendations to the Congress. For those 
purposes, the Commission is authorized to issue subpoenas, authorize 
depositions to be taken, and to conduct its proceedings in such manner 
as will best achieve the proper dispatch of business and to the ends of 
justice. The Commission’s staff develops evidence of violations for 
enforcement proceedings. Criminal prosecutions and suits for penalties 
are brought by the Department of Justice in the name of the United 
States, as are suits for injunctive relief against carriers subject to 
Part I of the Act. Civil actions for injunctive relief against motor 
carriers are instituted by the Commission. 


(2) Possible inadequacies of enabling statutes 


In an industry as vast as the transportation industry of the United 
States, technological and economic changes are constantly occurring 
which require changes in the regulatory laws and regulations. Techno- 
logical and economic changes in the commerce and industry of the 
country likewise call for changes in the transportation plant. It is 
inevitable, therefore, that changes designed to meet these new conditions 
are constantly being proposed by the Commission, by members of Con- 
gress and by others. 

For example, the Commission, in its 70th Annual Report, for the 
year 1956, filed at the beginning of the present Congress, made 26 
legislative recommendations. (Pages 159-176). Bills covering those 
recommendations were introduced in both the Senate and the House. 
Statutes have been enacted based upon 9 of those recommendations. 
One recommendation was withdrawn because the matter was favorably 
determined by the Supreme Court. Of the remaining 16 recommenda- 
tions, no action has been taken other than the filing of bills as to 5. 
Bills based upon 5 recommendations have passed the Senate but not the 
House. (Hearings have been held by the House Committee on 4 of these 
bills). Of the remaining 6 recommendations, hearings have been held 
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by both the Senate and House Committees on 1, hearings have been held 
by the Senate Committee but not the House on 4, and hearings have 
been held on 2 by the House Committee but not by the Senate. 

Our 71st (1957) Annual Report contains 19 recommendations for 
legislation. Most of those are renewals (in some instances with modi- 
fications) of recommendations made the previous year. Four new 
recommendations were added. I will not burden the Committee with a 
statement of those recommendations. They are stated, with explana- 
tions, on pages 136 to 151 of our 1957 Annual Report. 


(3) Attempts to ameliorate deficiencies in enabling statutes 


Obviously, the Commission cannot issue rules except within the 
scope of rule making power delegated to it by the Congress. For ex- 
ample, the Commission recently held on January 3, 1957, that it lacked 
power to prescribe rules governing the installation, repair and mainte- 
nance of rail power brakes.* 


(4) (5) & (6) Status of the Interstate Commerce Commission 
with respect to the executive, legislative and judicial branches of 
the Federal government 


The position of the Interstate Commerce Commission (like that of 
the other independent regulatory commissions) in our constitutional 
system cannot be described in a phrase. The Commission possesses only 
such powers as are conferred upon it by legislation enacted by the Con- 
gress with the concurrence of the President. These statutory powers 
may be amended by legislation and such amendments have been fre- 
quent. The Commission’s procedures are governed by the procedural 
provisions of the Interstate Commerce Act and related acts and of the 
Administrative Procedure Act. The Commission operates with funds 
appropriated by the Congress. Also, the Commission must explain and 
justify its operations not only to the Committees on Interstate Commerce 
and Appropriations of the Senate and House of Representatives, but 
also to the Senate and House Committees on Government Operations and 
the Senate Select Committee on Small Business. Members of the Com- 
mission may be removed in impeachment proceedings conducted by the 
Congress in accordance with Article II, Section 4, of the Constitution. 

Section 11 of the Interstate Commerce Act (49 U. S. C. 11) pro- 
vides that members of the Commission shall be appointed by the Presi- 
dent with the advice and consent of the Senate. It further provides that, 
‘‘Any Commissioner may be removed by the President for inefficiency, 
neglect of duty, or malfeasance in office.’’ The President may not re- 
move a member of the Commission except for one of the causes specified 
by the Congress. Huwmphrey’s Executor v. United States, 295 U. 8. 602. 
The Commission chooses its own chairman annually. The Interstate 
Commerce Commission is not under the general supervision of the Presi- 
dent, as are the executive departments. However, in specific and limited 
respects, Congress has related the Commission to the executive branch. 
Thus, the Commission (like the other independent regulatory commis- 





* Docket 31938, Promulgation and Enforcement of Rules, Standards and In- 
structions for installation, inspection, maintenance and repair of power brakes. 
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sions) is subject to the Budget and Accounting Act, 1921 (31 U. S. C. 
1 et seq.) and the Federal Reports Act of 1942 (5 U. S. C. 189). Also, 
under 28 U. S. C. 1336, 2284, 2322 and 2323, the United States is the 
statutory defendant in suits brought before three-judge courts to obtain 
judicial review of the Commission orders. The Commission may inter- 
vene as of right in such cases through its own attorneys and it invariably 
does so. In recent years, the Department of Justice has refused to 
defend or has attacked the Commission’s orders in a number of cases. 

The Commission’s relationship with the courts generally is the 
same as that of other regulatory agencies. The Commission’s final orders 
are subject to judicial review in accordance with established principles 
developed by the courts or prescribed by the Congress in the Interstate 
Commerce Act and the Administrative Procedure Act. Thus, the courts 
will sustain the Commission’s orders if they (1) are within its statutory 
powers, (2) are issued after fair procedure, (3) are supported by ade- 
quate findings based upon substantial evidence considering the whole 
record, and (4) do not involve an abuse of discretion. The significance 
of judicial review in relation to the Interstate Commerce Act is indi- 
cated by the fact that between November 1, 1949, and June 30, 1957, 
there were instituted 367 suits to review orders of the Commission. 
While the great majority of Commission orders are not challenged in 
the courts, it is apparent that judicial review is readily available. 

In brief, the Interstate Commerce Commission is entirely indepen- 
dent of the executive branch in the exercise of its regulatory powers. 
The present relationship of the Commission to the Congress and the 
courts is well stated in the words of Chief Judge John J. Parker, writing 
in the January 1958 issue of the American Bar Association Journal, 
that, ‘‘Some combination of the legislative, executive and judicial powers 
must be provided for in administrative agencies without surrendering 
the essential policy making function of the legislative branch of govern- 


ment and without impairing the power of the judiciary to preserve con- 
stitutional rights.’’ 


(7) General discussion of agency functions 


(a) Licensing. In commenting on topic No. 1, mention was made 
of various licensing functions of the Commission. For convenience, 
these will be listed. 


(1) Certificates of public convenience and necessity for the con- 
struction or abandonment of railroads. 

(2) Certificates of public convenience and necessity for the in- 
stitution of motor common carrier service. 

(3) Certificates of public convenience and necessity for the in- 
stitution of common carrier service by water on inland water- 
ways and in coastwise service. 

(4) Permits for the institution of freight forwarder common car- 
rier service. 

(5) Permits for the institution of motor contract carrier service. 

(6) Permits for the institution of water contract carrier service. 


(7) Permits for the institution of transportation brokerage 
operations. 
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One object of these licensing provisions is to assure, insofar as that 
is possible, that persons entering the field are, in the language of the 
statute, ‘‘fit, willing and able to conduct the proposed operations and 
comply with the requirements of the Act and the regulations.’’ The 
operations involved are primarily public utilities to whom persons, as 
shippers, must entrust their property or, as passengers, their persons. 
There should be reasonable assurance that the applicant, as a carrier 
will have the will as well as the ability faithfully to perform the services 
and observe the practices that will be conducive to the safe transpor- 
tation of persons and property involved. 

In addition to the matter of qualifications of the person seeking to 
engage in an activity, licensing is intended not to eliminate competition, 
but to prevent it from becoming excessive to the point of being destruc- 
tive. Destructive competition results in financial irresponsibility, irregu- 
lar service, inadequate maintenance, and unsafe operations. The cost 
of transportation may be more where the potential traffic is divided into 
many parts than where it is divided into a few parts. Licensing also 
enables the agency to require service at points which, because of the 
small amount of traffic, might not be served under an unlicensed system. 

Most of the provisions of the statute relating to licensing do not 
specifically specify that action shall be taken after hearing, but the 
Commission historically has set such matters for hearing wherever issues 
arose which make that necessary for the proper determination of the 
matters and to allow all interested persons an opportunity to be heard. 


The number of carriers engaged in operations under the Act are 
as follows: 


PIII. ncicnsieainintimniiameiniimenpnine 899 
Motor carriers of property ~.---..--_------ 17,813 
Motor carriers of passengers ....---------- 1,350 
EE SD cnnnnapcnemeenmensenmnnmenen 292 
FOE, SEEING cccconseccneennneneene 89 


(b) Rate making. We have summarized briefly in response to 
Item 1 the substantive rate provisions of the Interstate Commerce Act. 
The Act preserves the carriers’ right to initiate rates by filing with 
the Commission and publishing tariffs containing new or changed rates. 
Such rates may not become effective upon less than 30 days’ notice 
except with the Commission’s permission. At any time before rates 
become effective, the Commission may suspend them for a period not 
exceeding seven months pending an investigation into their lawfulness. 
Because of the huge volume of tariffs filed with the Commission, it 
usually exercises its suspension powers upon the protest of shippers or 
competing carriers, rather than upon its own motion. If after such an 
investigation, the Commission finds the rates to be unlawful, it orders 
cancellation of the tariffs. If the rates are not suspended and become 
effective, the Commission may, at any time thereafter, upon complaint 
or upon its own motion, institute an investigation into the lawfulness 
of rates. Following such formal proceeding, the Commission may find 
that the rates are lawful or unlawful, or it may prescribe a rate, or it 
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may prescribe maximum or minimum rates (in the case of contract 
carriers only minimum rates). 

In addition to determining the lawfulness of rates for the future 
or prescribing future rates, the Commission is empowered under Part I 
to award to shippers reparation against railroads for past unlawful 
charges. If the carrier refuses to pay in accordance with the Commis- 
sion’s order, the shipper may bring a suit in Federal court in which the 
Commission’s findings have prima facie weight. Similar reparation 
powers are provided in Part III with respect to water carriers. The 
Commission is not authorized to assess reparations against motor carriers. 
or against freight forwarders. 

Occasionally the need of rail carriers for increased revenues arising 
out of general cost increases makes it impractical to effect individual 
adjustments in each of hundreds of thousands of rail rates. Accord- 
ingly, upon petition of the railroads and after special procedures, the 
Commission determines what increases in existing rates it will permit 
to become effective without suspension. At the same time, the Commis- 
sion modifies its outstanding rate orders so as to permit such rate in- 
creases. Where an interim increase is authorized, shippers are pro- 
tected by an automatic refund provision if an interim rate is later 
reduced. Under this procedure, the lawfulness of any particular rate 
as thus increased is open to challenge (including a claim for repara- 
tions) in a subsequent complaint proceeding before the Commission. 

Under Section 13 the Commission is authorized to require changes 
in intrastate rates of railroads where it finds that intrastate rates cause 
preference or prejudice as between interstate and intrastate shippers 
or revenue discrimination against interstate commerce. 

In considering requirements of carriers for general rate increases 
and in other situations where the relationship between interstate and 
intrastate rates appears to be involved, the Commission frequently in- 
vites state commissions to participate in a joint hearing. This power 
to require adjustments in intrastate rates does not extend to related 
fields, such as power to authorize a railroad to abandon an unprofitable 
passenger train operation which a state requires to be continued. 

The Commission, under the Railway Mail Act, determines the 
charges to be paid by the Post Office Department to railroads for the 
transportation of mail and approval of the Commission is required by 
the Parcel Post Act before the Postmaster General may increase parcel 
post rates. These powers are exercised after full hearings in which all 
interested persons are afforded an opportunity to be heard. 


(ec) Cease and desist orders. By a number of provisions of the 
Interstate Commerce Act, the Commission is authorized upon complaint 
or in a proceeding instituted on its own initiative, to determine, after 
opportunity for hearing, whether a carrier or other person subject to 
the Act is or has engaged in practices, or committed acts in violation 
of the Interstate Commerce Act or the regulations prescribed by the 
Commission. Upon so finding, the Commission is authorized to issue an 
order requiring the carrier or other person to discontinue such acts or 
practices. Examples of such provisions are Section 5(7) (unlawful con- 
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trol of two or more carriers), Section 13 (unlawful rates and practices, 
discrimination, ete.), Section 204 (c) (violation of safety requirements, 
operating beyond the authority granted, discrimination, and any other 
requirement applicable to motor carriers), Section 403(f) (violation of 
requirements applicable to freight forwarders). From such an order, 
usually by a division of the Commission, the respondent may appeal to 
the entire Commission. If the decision of the entire Commission is ad- 
verse to the respondent, the respondent may obtain a review of the 
matter by the courts. The courts may set aside the Commission’s order 
in accordance with the judicial review procedure provided for such 
eases. If the cease and desist order remains in effect and is violated 
by the respondent, the alternatives that may be available, depending 
upon the circumstances, are (1) criminal prosecution by the Department 
of Justice, (2) a civil court proceeding to compel compliance, or (3) a 
further proceeding by the Commission as the result of which the cer- 
tifieate or permit held by the carrier (if a motor carrier or a forwarder) 
may be suspended or revoked for willful violation of the cease and 
desist order. 

Many of the proceedings in which such orders are entered are 
initiated by private parties; some of them are instituted by the Com- 
mission upon its own initiative. In some of these proceedings, attorneys 
of the Commission’s Bureau of Inquiry and Compliance participate as 
public counsel and introduce evidence and file briefs on the issues. In 
such cases, the Commission’s staff who participate as investigators or 
counsel do not advise or participate in any way in the deciding of the 
issues, except as public counsel or witnesses in public proceedings as 
would any private counsel and witness. 


(d) Subsidies. The Commission administers no subsidy program. 


(8-9) Functions of Commission in quasi-legislative and in 
quasi-judicial matters 


Stated broadly, the Commission’s task is to administer in the public 
interest the comprehensive statutes which Congress has enacted to regu- 
late surface transportation in the United States. Congress has defined 
that public interest. It has provided in the National Transportation 
Policy that all of the provisions of the Interstate Commerce Act ‘‘shall be 
administered and enforced with a view to carrying out the above declara- 
tion of policy.’” The National Transportation Policy reads as follows: 


It is hereby declared to be the national transportation policy 
of the Congress to provide for fair and impartial regulation of all 
modes of transportation subject to the provisions of this Act, so 
administered as to recognize and preserve the inherent advantages 
of each; to promote safe, adequate, economical, and efficient service 
and foster sound economic conditions in transportation and among 
the several carriers; to encourage the establishment and mainte- 
nance of reasonable charges for transportation services, without 
unjust discriminations, undue preferences or advantages, or unfair 
or destructive competitive practices; to cooperate with the several 
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States and the duly authorized officials thereof; and to encourage 
fair wages and equitable working conditions ;—all to the end of 
developing, coordinating, and preserving a national transportation 
system by water, highway, and rail, as well as other means, adequate 
to meet the needs of the commerce of the United States, of the 
Postal Service, and of the national defense. * * * 


Thus, it is clear, as it always has been, that Congress has charged 
the Commission with executing its broad economic policies as to trans- 
portation, rather than with determining private rights as such. 

From the beginning, much of the Commission’s most important 
work has consisted of broad investigations undertaken at its own initia- 
tive into such matters as class rates, grain rates, switching charges, 
payments for private cars, and the current investigation of the railroad 
passenger service deficit. The purpose of such investigations is to obtain 
the facts for the solution of broad transportation problems within the 
framework of the Act. Broad public interests—the welfare of shippers, 
or of whole industries or regions—control, rather than private interests. 

In administering the certificate and permit provisions of the Act 
which control entry into the business of transportation for hire, the 
Commission may not give controlling weight to the private interests or 
desires of the applicant. The primary question is whether grant or 
denial of a certificate will serve the public convenience and necessity 
and the objectives of the National Transportation Policy. 

Similarly, in applying the merger and consolidation provisions of 
Section 5, the test is consistency with the public interest in which the 
private interest of the carriers is only one of many factors to be con- 
sidered. 

The level and nature of the rate structure may be a matter of life 
and death to every farmer, businessman and locality in the United 
States. To provide necessary flexibility in meeting the transportation 
needs of agriculture and business, it was settled long ago that cost is 
only one element in rate making. 

Thus, nearly everything the Commission does is quasi-legislative in 
character, in that it involves the execution and implementation of broad 
transportation policies laid down by Congress. 

Superficially, a few functions of the Commission may appear to be 
quasi-judicial in nature, in that the form of the Commission’s action 
resembles traditional types of judicial action. Thus, a determination 
by the Commission that a railroad should pay reparations to a shipper 
by reason of unlawful charges, resembles the traditional function of 
courts in awarding damages. However, reparation cases often involve 
the same complex questions of rate law and policy as arise in general 
rate proceedings. Similarly, an order of the Commission directing a 
carrier to cease and desist from unlawful operations, resembles the in- 
junction orders issued by the courts. However, such proceedings often 
involve not only a determination of the facts of the carrier’s activity, 
but also important questions of statutory construction and policy such 
as arise in application proceedings. 
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The fact that practically all of the Commission’s work is quasi- 
legislative in character should not be confused with the fact that most 
of its functions are performed through procedures which are judicial 
in character—in that the Commission bases its action upon the evidence 
received in a hearing. Many provisions of the Interstate Commerce Act 
require the Commission to hold hearings, and in other cases where a 
hearing is not required by law the Commission has found that the 
receipt of evidence in a hearing is the best way to get the facts. More- 
over, the judicial character of the Commission’s procedure is emphasized 
by the fact that Congress has created it as an independent regulatory 
commission free of executive control, and with a mandate (under Section 
17(3)) to ‘‘conduct its proceedings * * * in such manner as will best 
conduce to the proper dispatch of business and to the ends of justice.’’ 


(10) Changes in areas regulated 


The dynamic economy of the United States produces continuous 
change in transportation, which in turn results in new regulatory prob- 
lems. Prior to World War I, the railroads enjoyed a practical monopoly 
of American transportation. In the intervening years, this monopoly 
has been destroyed by the huge and rapid development of motor and 
air transportation, and by a substantial revival of inland water trans- 
port. These changes have resulted in the enactment of Parts II, III 
and IV of the Interstate Commerce Act to provide for the regulation 
of motor and water carriers and freight forwarders. Historically, the 
typical rate case before the Commission involved a dispute between 
shippers and railroads as to the lawfulness of a maximum rate. Today 
the typical rate case involves minimum rate competition between com- 
peting modes of transportation. 

Significant technical and operating developments continually pro- 
duce new opportunities for better transportation service and new prob- 
lems. The substitution of diesel for steam locomotives, now largely 
completed, resulted in a very substantial cost saving for the railroads. 
At the present time, the railroads are finding in centralized traffic control 
systems and semi-automatic classification yards new possibilities for 
economies and improved service. Similarly, motor carrier service has 
been steadily improved with the introduction of new and better equip- 
ment. Again, the new types of tugs and barges employed by the water 
carriers are a far cry from early canal equipment. A new development 
is the transportation of truck trailers on railroad cars, or ‘‘ piggyback”’ 
service—a combined transportation service which involves both technical 
problems and new rate patterns. A related combined service is the 
transportation of truck trailers on ships. Wine has been transported 
by tankship from California to the East Coast, as has orange juice from 
Florida to the Northeast. Pipe lines carry an enormous volume of 
liquid commodities. Recently, a pipe line has been constructed for the 
transportation of coal in the form of a slurry or mixture of pulverized 
coal and water. Broad economic and social changes produce, as they 
always have, new transportation needs and problems. Continuous in- 
creases in wage rates and material prices have required us to consider 
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and authorize (or permit to become effective) very substantial rail and 
motor rate increases since the beginning of World War II. Again, as 
the United States begins to import large quantities of iron ore, the 
Commission has been required for the first time to deal with problems 
of rail rates on iron ore imported through the competing North Atlantic 
Ports, as well as via the St. Lawrence River—rail. Similarly, the effect 
of the St. Lawrence Seaway upon existing traffic and rate patterns 
cannot yet be foreseen precisely. More broadly, the rapid increase in 
our population, the development of new industries, the industrialization 
of new areas, and continued technical changes in transportation facili- 
ties, will produce vast needs for new and improved transportation 
service—and new regulatory problems. 

One of the basic objectives of Congress in this area is the main- 
tenance of a transportation system adequate for the national defense. 
Generally, of course, this objective is largely served by the maintenance 
of a healthy system embracing every mode of transportation. However, 
the development of new techniques of potential warfare means that tradi- 
tional concepts of the role of transportation in our national defense 
must be given a fresh appraisal. Generally, Congress has provided in 
the Interstate Commerce Act, including the National Transportation 
Policy, a substantial degree of flexibility for meeting changing condi- 
tions. At the same time, Congress has been alert to amend the Act 
(almost annually) to cope with new problems. As I have already 
pointed out, the Commission, through its annual reports and otherwise, 
regularly points out to the Congress possible inadequacies in the law. 








New Mobilization Concept In Defense 
Transportation 


By Francis A. SIver, 
Chief of Mobilization Planning, Interstate Commerce Commission 


Today there is a new dimension in our mobilization planning. 

Planning for mobilization of the United States is governed by two 
basie facts: the first is that international tensions make it impossible 
to forecast the location and magnitude of potential conflicts; and the 
second is that nuclear and technological developments continually in- 
troduce new dimensions and new timing requirements for the defense 
of the United States. These facts stand out with particular significance 
today: as a result of current world tensions, and Russia’s demonstrated 
accomplishments in the missile and satellite fields, our national mobili- 
zation plans are now under critical review with new scope and directions 
in the offing. 


Recent Planning 


During recent years the Office of Defense Mobilization and the 
various agencies of your federal government in cooperation with that 
office have concentrated on two mobilization readiness plans: 


—The first assumes general mobilization without attack on the 
continental United States but with an increased threat of attack. 
—The second assumes massive nuclear attack on the United States, 
its territories, possessions, and bases overseas, and on its allies. 


These plans provide for the mobilization and utilization in the na- 
tional defense of all our significant resources: all the manpower, food, 
housing, communications, transportation, power and fuel; all the ma- 
terials and productive facilities required for national survival. These 
plans are designed in coordination with both military and civil defense 
planning, and involve measures to be undertaken in support of all essen- 
tial spheres of national defense. 

Recent mobilization preparedness planning under the Office of De- 
fense Mobilization has progressed in the direction of the development 
of national policies, national organizations, and national action measures 
to meet the assumed conditions of general mobilization and the possibility 
of large scale attack on the nation. Substantial progress has been made 
in developing, synthesizing, and placing in readiness status emergency 
legislation, orders, and policies in all fields, including transportation. 
Progress has also been made in the establishment of dispersed location 
sites, communications systems, and administrative support for the con- 
tinuity of the federal government and, to some extent, for continuity 
of regional offices of the federal government. 





An Address before the Norfolk Chapter of the National Defense Transportation, 
Sewell’s Point Golf Club, Norfolk, Virginia, January 23, 1958. 
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Mobilization plans, however, have had to be constantly evaluated 
against a realistic assessment of new problems posed by the threat of 
enemy action against the United States. As a result of the national 
Operation Alert exercise last summer, and additional facts which have 
come to light incident to Russia’s launching of an earth satellite, it is 
now obvious that national plans by themselves are not enough. National 
survival in an attack of the scope now feasible would require regional, 
state, and local actions on a heroic scale. Failure to have prepared 
adequate plans at these levels it now appears, could result in the death 
of many millions of persons who might be saved by a broader, stronger, 
and more durable fabric of emergency planning. Recognition of these 
facts suggests that, although much has already been done, greatly in- 
creased emphasis on emergency planning at field levels is required. 

Before we consider the scope and direction our future planning 
effort might take, let us look a moment at an important aspect of na- 
tional plans as it exists in the field of transportation. Some of you are 
no doubt familiar with the plan for a war transport administration 
which has been developed in coordination with various agencies of the 
government and with the assistance of men from industry. 


The planned national agency for transportation would be estab- 
lished by the President upon the declaration of an emergency. It 
would be on a coordinate status with the war production agency 
and other temporary wartime agencies in the Executive Office of 
the President, and would have control powers over all forms of 
transportation services, traffic, and facilities of the United States. 
It would not be subject to control by any major claimant or user 
of transportation service; on the other hand, it would be responsible 
for adjudicating conflicting claims for that service, and for assuring 
through embargoes, priorities and other controls, that adequate 
service was provided in support of all elements contributing to 
national defense. It would rely heavily upon carrier associations 
and organizations in accomplishing its mission and would be em- 
powered to utilize, through delegation of its authority, the services 
of such other federal, state, and local agencies as it deemed desirable 
in the performance of its functions. 


The emergency transport control agency plan is more than a mere 
paper document. The means exist for placing it into being, per- 
sonnel have been selected for manning its executive positions in 
government and are currently members of our National Defense 
Executive Reserve, and many of its action measures have been dis- 
tributed as self-triggering orders to become effective immediately 
upon the declaration of an emergency. Its central theme is one of 
government-industry cooperation: government leadership at the top 
and full dependence upon the men of industry to carry out the 
transportation job in the field. 


This is a vital concept, suited to whatever conditions might arise. 
The emergency transport control agency is a key element in our planning 
for general mobilization and for bringing about cohesion in the return 
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to semi-normalecy following attack. It has been called our portion of 
the ‘‘national unit’’ concept. 

Yet, the plans thus far developed have been subject to some question 
as being based almost entirely on the belief that the nation would func- 
tion largely as a composite unit during and immediately following a 
massive attack. For mobilization periods during which such a concept 
might prove valid, these plans will continue to be improved and 
strengthened. However, information now available on potential enemy 
attack capabilities as measured against our defense capabilities, raises 
the possibility that the ‘‘national unit’’ concept may be inadequate as 
a basis for mobilization against the early crucial period of attack and 
recovery in a nuclear war. 


The New Concepts 


Now that we know that Russia is on the way to achieving the missile 
capability to destroy us, the prior factors of national safety can no 
longer be depended upon. 

It now appears that this willful and wanton enemy could, with a 
combination of modern devices, place nuclear warheads on our cities in 
such numbers and with such precision as to break through conventional 
methods of defense. And he could do this with such suddenness and 
surprise as to leave us in desperate circumstances. With important 
cities laid waste and great deadly corridors of radioactive dust spreading 
over our land, almost every semblance of normal living would disappear 
in affected areas. It is probable, under such circumstances, that our 
nation would be cut up into isolated areas from which the surviving 
persons would have to salvage what remained of the nation’s might and 
somehow carry the fight back to our assailants. 

Such possibilities point insistently toward the likelihood that 
there might be little national control or articulation of national programs 
during the critical period immediately following an attack. Thus it 
appears essential that we break down our concept of a ‘‘national unit”’ 
and broaden our future mobilization plans to include greater emphasis 
on the concept of ‘‘regional stockades’’ and ‘‘local strong points.’’ 

Under these concepts the situation being foreseen for transportation 
would be a critical one. 

Initially there would be extreme disruption, particularly around 
key points and terminals, and extensive segmentation of lines and vital 
communications. Transport remaining available in unaffected areas 
would be marshalled, directed and used on a local or close-in regional 
basis in survival activities. The dependence would be almost entirely 
on the initiative and ingenuity of local officials and contiguous groups 
thereof to commit transport to the most vital purposes, such as evacua- 
tion of wounded, removal of debris, food supply, and sanitation. During 
this period even the carriers of wide territorial coverage, finding their 
lines broken and their managements separated, would likely have to 
submit to local direction from several jurisdictions. 

Later, as fallout deteriorated and decontamination and restora- 
tion of basic utilities progressed, transportation would grow outward 
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from isolated areas of survival to link up with other areas of similar 
status. Gradually the systems and main connecting lines would be re- 
stored. Then, in as short a time as possible, some semblance of a con- 
tinental network of transportation, so essential to total national recovery, 
would be revived and brought under central control. 

Thus it will be seen that the new dimension in mobilization planning 
is one of depth. The problem appears to be one of bringing about con- 
certed action to mesh national, regional, state, and local planning in an 
overall directed strategy. 


The total program, to be successful, will have to meet certain 
criteria : 


1. It must be confined to spartan essentials, simple but strong. 
It should be a muscle program with a minimum of paper detail, its 
objective being to prepare people for prompt, intelligent leadership and 
action rather than to execute specific plans. 

2. It must establish a bedrock understanding from the national to 
the local level of what the overall strategy is to be, and the proper dis- 
tribution of authority and responsibility at all levels. 

3. It must provide for close and continuing relationship at all 
levels among the agencies having mobilization responsibilities in which 
they are intimately informed of each other’s plans and instructions at 
all times. 

4. It must make full use of a cadre of non-governmental leaders 
(ineluding existing advisory groups and executive reservists) who are 
continuously informed of problems envisioned, of plans to cope with such 
problems, and the role of community leaders in an emergency. 

5. It must have adequate organization, staff, and facilities at all 
levels to develop and maintain the program in a high state of readiness. 


Insofar as domestic surface transportation is concerned, a number 
of things have been or are being done to further the concept of mobili- 
zation in depth. 


—We have delegated our national authority to specified key govern- 
ment officials in the field. They have authority to act when the 
national level cannot be contacted. 

—We have disseminated self-triggering orders to become auto- 
matically effective upon the declaration of the emergency. These 
orders free carriers from certain operating restrictions, from re- 
sponsibility for undeliverable shipments, and give general prefer- 
ence and priority to military and civil defense movements. 

—We have provided field liaison with other government agencies 
through ODM Regional Committees and FCDA Regional Opera- 
tional Boards. 

—We are in the process of selecting our executive reservists for 
positions of service to be assumed at regional as well as at the 
national level of government. 

—We have tentatively located and in some cases have established 
regional relocation sites throughout the country. 
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But of course this is not enough. There are many other things 
being proposed which are only now in the talking stage, or which have 
yet to be brought to full fruition. 


—There should be established standby regional transport agencies 
paralleling the planned national transport agency. 

—There should be a continuation and expansion of industry pro- 
grams, of facility defense and plant security. 

—There must be further declassification and dissemination of na- 
tional plans and policies in order that they may be studied and 
discussed by men who will have to place them into effect. 

—There must be greater understanding, throughout industry and 
throughout government, of the on-the spot problems of transpor- 
tation in action. 


In all these things, success will depend not only upon the coopera- 
tion, but upon the initiative and ingenuity of men like yourselves doing 
transportation jobs at the level where transportation jobs really count. 
If you understand and are prepared to do your wartime jobs, our plans 
will be good plans. If you in industry are willing to assume the re- 
sponsibility in readying your personnel, plants and facilities for any 
eventuality, our plans will be dependable plans. If industry is strong, 
then our plans will be strong. In the final analysis, the success of our 
mobilization program will lie, where it must lie during actual time of 
emergency, in your hands. 








The Proposed Code of Federal 
Administrative Procedure 


By Starr THomas 


General Attorney and Commerce Counsel 
The Atchison, Topeka and Santa Fe Railway Company 


The enactment of the Administrative Procedure Act in 1946 reflected 
a widely-felt need for reform of administrative procedures. The move- 
ment was sparked by the rapid multiplication of federal agencies during 
the 1930’s and by the excesses of a number of newly created agencies. 
Quite naturally there were conflicting views as to just how far such 
legislation should go in curbing agency powers and in reconciling the 
public interest in effective functioning of the agencies with the equally 
important need to protect the rights of private litigants. 

The result—the Administrative Procedure Act—was, as might be 
expected, a compromise. The late Justice Jackson said that the Act 
‘‘represents a long period of study and strife, settles long-continued and 
hard-fought contentions, and enacts a formula in which opposing social 
and political forces have come to rest.’’ (Wong Yang Sung v. McGrath, 
339 U. S. 36, 40 (1950) ). 

Of course, this does not mean that the Administrative Procedure 
Act is to be regarded as the final answer. Like any piece of comprehen- 
sive legislation, it has been going through a ‘‘shakedown”’ period of 
application and interpretation. The results have not always been satis- 
factory and some were probably not anticipated. But the problems 
arising from this process of application and interpretation can and 
should be taken care of by appropriate amendments as the need becomes 
apparent. 

There is also the fact that we are living in a constantly evolving 
society in which no piece of legislation can be expected to take care of 
all future problems that may arise. Continuing reappraisal of the Act 
is therefore highly desirable in order that its provisions may be modi- 
fied from time to time to keep pace with changing conditions. 

But the present move to supplant the Administrative Procedure Act 
with a new administrative code is an entirely different matter. This 
move, which had its inception in the work of the Hoover Commission 
Task Force, represents one extreme of the opposing contentions which 
Justice Jackson said were settled and reconciled in 1946. The adminis- 
trative code drafted by the Task Force and the less drastic code drafted 
by this Association’s Special Committee on Legal Services and Procedure 
reflect two basic assumptions. The first is that judicialization of the 
administrative process—the patterning of administrative procedures 
upon those of the courts—is essential to prevent abuses and protect 
private rights. The second is that the role of the courts in adminis- 


Address made before the Joint Session of the American Bar Association, Public 
Utility Section and Section of Administrative Law, New York City, July 12, 1957. 


—518— 








FEBRUARY, 1958 519 





trative determinations must be enlarged by broadening the scope of 
judicial review and by permitting the courts a wider latitude in that 
review. 

I doubt that there is any widespread public support for these views 
such as that which led to the enactment of the Administrative Procedure 
Act. If there is, it has not come to my attention. But there is wide- 
spread opposition to them among those who practice before the inde- 
pendent regulatory agencies, such as the Interstate Commerce Com- 
mission, the Federal Power Commission and the Federal Communica- 
tions Commission. This opposition has been registered by the Section 
of Public Utility Law, by the Interstate Commerce Commission’s bar, 
and by a number of other organizations. 

Judicialization of their procedures and increased control by the 
courts could seriously impair the effectiveness of these independent 
regulatory agencies. They deal with highly complex and rapidly 
changing economic problems and their procedures must be flexible and 
adapted to the specialized character of those problems. The advantage 
of uniform regulatory policy administered by a specialized and expert 
body cannot be retained if the control of the courts over agency deter- 
minations is substantially increased. The delays occasioned by detailed 
procedural requirements and by the increased opportunities for judicial 
review would be a serious burden to regulated industries and would 
increase the expense of regulatory proceedings to all concerned. 

Perhaps there is some need for establishing stricter and more de- 
tailed procedural requirements for the various boards, commissions and 
offices in the executive branch of the government, which are subject to 
varying degrees of political control. But the independent regulatory 
tribunals are not subject to the same pressures as the executive agencies 
and should not be lumped with them. Those who practice before the 
independent agencies are generally satisfied with their procedures, and 
continuing efforts are being made to improve them to meet the diverse 
needs of the different areas in which their regulatory powers are exer- 
cised. The agencies whose practice is represented in the Section of 
Public Utility Law represent the great bulk of all federal administrative 
practice, and there is no justification for forcing them into a common 
procedural mold with the numerous agencies in the executive branch 
which represent only a relatively small part of that practice. 

Not the least of the objections to the proposed new administrative 
code is the uncertainties it will create. After eleven years, there is still 
a substantial volume of litigation involving interpretation of the Ad- 
ministrative Procedure Act and, no doubt, more to come. If it is 
replaced by a complete, new administrative code, involving many new 
concepts, we can look to another and longer ‘‘shakedown’’ period of 
litigation which will hamper the work of regulatory agencies and delay 
essential relief to regulated industries. Such delays are of serious con- 
sequence to industries which cannot expand or reduce their services, 
raise or lower their rates or charges, or take other ordinary business 
action without approval from the appropriate regulatory body. 

The proposed new code is not a simple document. Its full impact 
on the independent regulatory agencies can be appreciated only after 
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long and careful study—far more than I have been able to give to it. 
And, as might be expected of such an ambitious project, it contains 
ambiguities and uncertainties which can only be resolved by the courts. 

Although neither time nor my knowledge of the subject will permit 
a comprehensive analysis of the proposed code, I shall comment briefly 
on some of its provisions which should be of interest to those who are 
concerned over its impact on the independent regulatory commissions 
in the public utility field. 

The proposed code would redefine ‘‘rule-making’’ to include only 
matters of general applicability and future effect. (Section 1001 (c)). 
The definition of ‘‘rule-making’’ in the Administrative Procedure Act 
includes matters of particular applicability and future effect, as well as 
matters of general applicability. And it specifically includes a number 
of matters such as the approval or prescription of future rates. Asa 
result of the proposed change, general rate cases involving future rates 
would be rulemaking proceedings; but in cases of particular applica- 
bility, the approval or prescription of future rates would be treated as 
‘‘adjudication’’ and would be subject to different procedural standards. 

This immediately raises a question of interpretation. What is a 
rate proceeding of particular applicability? Must it involve only a 
single carrier or a single rate adjustment? Or does it include proceed- 
ings involving comprehensive rate adjustments affecting numerous car- 
riers and wide areas? The commentary by the drafters of the code says 
that ‘‘the prescription of a future rate to be charged by a named party, 
will constitute adjudication.’’ But what about future rates to be 
charged by a number of named parties. Are they general or particular? 
Perhaps the courts will have to tell us. 

The next question is what are the practical effects of this changed 
definition? One is that in a rate case of particular applicability, an 
I. C. C. examiner will not be permitted to consult with the cost section 
to assist him in analyzing technical cost data, although he will be free 
to do so in a general rate proceeding. Yet in either type of proceeding 
the members of the Commission may consult with the cost section in 
reviewing the examiner’s decision. 

Another consequence is that in a case of particular applicability, 
the examiner must render an initial decision while in a general rate 
ease, he may render an intermediate decision or proposed report. This 
has some significance because, where an initial decision is required, the 
examiner’s findings of evidentiary fact must be accepted by the Com- 
mission unless contrary to the weight of the evidence. 

These different procedural requirements for future rate proceedings 
of general applicability and particular applicability are not responsive 
to any felt need by those who practice before such agencies as the Inter- 
state Commerce Commission. They are merely the incidental and in- 
consistent results of an attempt at uniform application of a somewhat 
theoretical distinction between quasi-legislative and quasi-judicial pro- 
ceedings. 

Under the proposed code, hearing officers would be required to 
render an initial decision in all formal adjudicatory proceedings where 
the agency has not presided at the hearing. (Section 1007 (b)). In 
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formal rule-making proceedings, an intermediate decision or proposed 
report could be substituted for an initial decision (Section 1003 (b)), 
but in no case could the initial or intermediate decision be waived with- 
out the consent of all parties. This would delay important cases of an 
emergency nature which require expedited handling. In many cases— 
general rate cases, for example—substantial justice cannot be done under 
the usual procedure of an initial decision or proposed report followed 
by exception briefs and review by the agency. Someone stands to gain 
by delay in almost all regulatory proceedings in the utility field, so the 
provision for waiver would be of little value. 

Pleadings in formal adjudication before the regulatory agencies 
would have to conform to the practice and requirements of pleadings 
in the United States District Courts except to the extent that the agency 
finds conformity impracticable and otherwise provides by published 
rule. (Section 1004 (a)). The very fact that such an exception was 
thought necessary emphasizes the impracticability of attempting to con- 
trol proceedings before the varied and diverse regulatory agencies by 
court rules developed for protection of the rights of parties in private 
litigation. If the exception means what it says, the only objection to 
this requirement is that it is hardly worth putting on the statute books. 
But, in view of some of the other provisions of the proposed code, it 
may cause trouble. The code provides that a reviewing court must set 
aside agency action if it is ‘‘not in accord with the procedures or pro- 
cedural limitations’’ of the code (Section 1009(f)). It also provides 
that the affirmative requirements of the code are to be broadly construed 
and the exemptions and exceptions narrowly construed. (Section 
1011(a)). Under such provisions we could almost certainly anticipate 
litigation over an agency’s finding that conformity with court rules is 
impracticable. 

The rules of evidence and requirements of proof applicable to civil 
non-jury cases in the United States district courts are to be applied in 
formal proceedings, although certain types of cases such as those in- 
volving the prescription of future rates are excepted from this require- 
ment. (Section 1006(d)). This means that the rules of evidence in 
reparation cases before the Interstate Commerce Commission would be 
different from those in cases involving the prescription of rates for the 
future. Yet both types of relief are frequently sought in the same case. 

No exception is made as to evidence in proceedings involving licen- 
sing, in spite of the objections of one member of the Special Committee 
on Legal Services and Procedure, who pointed out that the exclusionary 
rules of evidence—for example, the rule as to opinion evidence—would 
be clearly inappropriate where the question of ‘‘ public convenience and 
necessity’’ is involved. Evidence on this issue frequently looks to the 
future and involves ‘‘prophetic estimates’’ of the sort to which the 
exception just mentioned relates. 

It is true that court rules of evidence are to be applied only ‘‘to the 
extent practicable’’ but this limitation can only be productive of liti- 
gation over what is ‘‘practicable.’’ The fact that certain types of pro- 
ceedings are to be specifically excepted from the general requirement 
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that court rules be applied would probably lead to a restrictive inter- 
pretation of the word ‘‘practicable.’’ 

As I mentioned earlier, in formal cases where initial decisions are 
required, the hearing officer’s findings of ‘‘evidentiary fact, as distin- 
guished from ultimate conclusions of fact’’ could not be set aside by the 
agency unless contrary to the weight of the evidence. (Section 1007 
(c)). According to the drafters of the code, the ultimate conclusions of 
fact which would be left to the agency are the broad findings ‘‘ usually in 
the language of the statute.’’ The rest is left to the hearing officer, 
subject to limited review by the agency. 

It seems to me that this proposal leaves too little authority with the 
agency which has the responsibility for evolving consistent regulatory 
policy under broad standards laid down by Congress. In carrying out 
such policy, it should not be regarded merely as an appellate court when 
it reviews the decision of its hearing officer. Frequently the findings on 
which the ultimate conclusions are based reflect the judgment and ex- 
perience of the agency, particularly in proceedings looking to the future. 
Such evidentiary findings may well control the policy determination 
expressed in the ultimate conclusion. 

The philosophy behind this proposal—that the hearing officer and 
the agency are to be regarded as analogous to trial and appellate courts 
—is at odds with the concept of the institutional decision which provides 
the real basis for agency expertise by enabling the agency to draw not 
only on its combined experience, but on the experience and expert 
knowledge of its technical staff. And in considering this problem, it 
must be remembered that under the proposed code, the hearing officer is 
barred from consultation with the technical staff. 

An interesting example of the difficulties in drafting uniform rules 
for diverse types of agencies is found in a provision of the proposed code 
which is designed to permit a licensee to continue operations while his 
license is up for renewal. The code would provide that under those 
circumstances, the licensee’s operations could be continued until final 
action by the agency and, in the event of denial, until ‘‘judicial review 
has been sought or the time for seeking judicial review has elapsed.’’ 
(Section 1008 (d)). This provision overlooks the fact that there is no 
definite statutory time limit on actions seeking court review of I. C. C. 
orders. The doctrine of laches must be invoked to limit such suits. 

This brief rundown of some of the provisions of the proposed code 
indicates the disadvantages inherent in any attempt to judicialize ad- 
ministrative proceedings by prescribing detailed procedural requirements 
for all regulatory agencies. Inconsistencies in treatment are bound 
to result because of the diverse character of the agencies. The very 
detail and complexity of the prescribed procedures are bound to delay 
administrative action—and delay is the curse of the regulatory agencies 
as well as the courts. Moreover, the detailed procedures of the proposed 
code will provide a check list for disgruntled litigants as a basis for 
attacking agency action in the courts. The resulting litigation can 
only produce further delays. And in evaluating the problem it must 
be remembered that deprivation of fundamental rights is not the sole 
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or principal reason for seeking court review. The advantages gained 
in postponing agency action or the bare chance of securing a reversal 
is often a sufficient stimulus to the loser. 

This brings us to those provisions of the proposed code dealing 
with judicial review—provisions which would subject the independent 
regulatory agencies to close supervision by the already overburdened 
courts. Not only would they provide a further spur to court litigation 
over agency action with its attendant delays; but they would deprive 
the public and the regulated industries of the advantages inherent in 
consistent and uniform economic regulation by specialized and expert 
agencies. 

This represents a complete departure from the philosophy of regu- 
lation that has evolved through experience over the course of the last 
fifty years. Congress, in the case of the regulated industries, has as- 
signed their supervision to such agencies as the Interstate Commerce 
Commission, so that complex economic problems might be dealt with 
by an expert body. And the courts have long recognized the importance 
of the specialized experience and technical competence of these adminis- 
trative bodies and the need for uniformity of regulation, through the 
evolution of such practical doctrines as ‘‘exhaustion of administrative 
remedies,’’ ‘‘primary jurisdiction,’’ and the like. 

These same considerations are reflected in the ‘‘substantial evi- 
dence’’ rule, which provides the standard for judicial review of agency 
fact determinations. For this rule the proposed code would substitute 
the ‘‘clearly erroneous’’ test applied by United States Courts of Appeal 
in reviewing findings of fact by district courts in civil non-jury cases. 
(Section 1009 (f) (7)). 

Under this proposal, a reviewing court no longer would consider 
only whether the findings of fact are supported by substantial evidence 
on the whole record (Universal Camera Corp. v. N.L.R.B., 340 U. S. 
474 (1951)); but would make a determination as to the correctness 
of the findings. In this way a court, which had no expertness in the 
intricacies of specialized economic regulation, would be encouraged to 
substitute its judgment for that of the agency and give to the agency 
determination no more weight than to the decision of a non-expert 
trial judge. 

It has been argued that there is no longer any practical difference 
between the ‘‘substantial evidence’’ test and the ‘‘clearly erroneous’’ 
test and that the new test can be applied without substituting the 
judgment of the court for agency judgment; but there is substantial 
and highly respectable authority to the contrary. If there is no real 
difference between the tests, one wonders why the change is proposed, 
obviously, the intent is to curb agency powers. The effect of such a 
change was well-expressed by a member of the Special Committee on 
Legal Services and Procedure who dissented from this proposal. He 
said that despite arguments to the contrary, 
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. enactment of the ‘clearly erroneous’ test would inevitably 
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beyond the scope of the ‘substantial evidence’ test; and if that is 
done, the result must be to authorize the substitution of judicial 
judgment for administrative judgment.’’ 


Certainly the deference to agency expertise goes out the window when 
the findings of the agency are subject to the same review as those of a 
non-expert trial court. 

Another invitation to the courts to invade an area presently 
occupied by the regulatory agencies is found in the proposal to permit 
reversal of agency action found to constitute a ‘‘clearly unwarranted 
exercise of discretion.’’ (Section 1009 (f)(6)). The report of the 
Special Committee in support of this proposal recognizes that ‘‘One 
of the reasons for committing fields of government to agency action is 
the necessity for the exercise of informed discretion;’’ but says that 
‘*the possibility of abuse should be minimized, so far as practicable, by 
appropriate controls.’’ 

This is hardly a sufficient justification for so greatly expanding 
the review of agency discretion. Abuse of discretion is already a well- 
established ground for setting aside agency action and is specifically 
made so by Section 10 (e) of the Administrative Procedure Act. By 
adding ‘‘clearly unwarranted exercise of discretion’’ as an additional 
ground, the proposed code would encourage reviewing courts to substi- 
tute their own views as to the soundness of the agency’s discretionary 
action. 

The well-established rule that the parties must exhaust their ad- 
ministrative remedies would be abrogated. Injunction suits against 
agency action would be permitted at any stage of the proceeding to 
challenge the ‘‘jurisdiction or authority’’ of the agency. (Section 
1009 (g)). Regardless of the outcome, injunction suits to delay pro- 
ceedings could be extremely harmful. In most types of agency pro- 
ceedings some party stands to gain by delays of this character, and 
there can be no assurance that such injunctive powers would not be 
abused. The imposition of costs for frivolous suits, as proposed by the 
code, would not be likely to offset the advantages gained by delay. 

These and other provisions of the proposed code, which are designed 
to increase the opportunities for court litigation and to inject the courts 
into the field of agency expertise, are not responsive to any demand 
from those affected by the regulatory agencies, in the public utility 
field. The existing relationship between the courts and the independent 
regulatory commissions in this field is in a reasonably satisfactory state 
of balance—permitting adequate court review to protect private rights 
and still preserving the advantages of agency expertise and uniformity 
of regulatory policy. There is much to lose and little to gain by the 
changes proposed in the Special Committee’s draft code. 
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The Assertive Administrative Agency Report 


By WiuuiaM Q. KEENAN, Assistant Commerce Counsel, 
New York, New Haven & Hartford Railroad * 


When an administrative agency decides a case the litigant is usually 
interested to learn only the result. Can he do what he wants or can’t 
he? Must he pay damages and if so how much? Can he raise his price 
to his customers? Can he compel his suppliers to lower the price of 
materials? Can he pursue his own interest at the expense of his com- 
petitor’s? 

His lawyer will usually want to know more about the decision. 
Always when he loses and sometimes, even, when he wins, the attorney 
will read the report carefully to learn what issues the tribunal deemed 
determinative and the reasons why each issue was given the resolution 
reported. This curiosity of the lawyer has motives both personal and 
professional. The personal motive is a desire to match, after the fact, 
the cogency of the attorney’s argument against the reasonableness of 
the agency’s decision; to salve the wound of defeat by discovery of 
foolishness in the decision or to savor the taste of victory by discerning 
components of argument which have become ingredients of the ratio 
decidendi. This personal concern of its bar with its decisions is under- 
standably of no great moment to the agency and without more would 
hardly suffice to incline a busy, working tribunal towards any extensive 
articulation of its rationale in its decision. 

The attorney’s professional, in contrast to his personal, concern 
with a decision’s rationale will incline the agency sometimes to explain 
itself to him. The attorney in good conscience does not want to take his 
client into court every time his client’s interests conflict with another’s, 
invitingly lucrative as such a program might be. When evaluating his 
client’s rights he would prefer to rely on guidance furnished by prior 
litigation and to assume that a claim to remedy, if it were litigated in 
the future, would emerge substantially as have similar such claims in 
the past so he will search the opinion for rules of conduct approved by 
the agency and situations of harm, deprivation or conflict which the 
agency thought deserving of remedy. These he will commend to his 
client’s attention in the future conduct of his client’s affairs. 

This result, however, presents the agency with a dilemma, because 
its decision is reviewable by a court and will have to be further re- 
examined by the agency itself when cited by counsel as precedent in the 
future. The more sharply the agency articulates the issues and the more 
frankly it explains the reasons and policies which compelled its decision, 
the more vulnerable will be its adjudicative process to appellate 
review, and the narrower will be the scope of policy-making left it when 
reaching future decisions—unless, of course, it resists the compulsions 
of stare decisis and overrules itself. From the point of view of the 
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working trial court and ever so much more from the viewpoint of the 
working administrative agency it is most undesirable that the time, 
thought and work invested in a nisi prius decision be washed out by 
appellate reversal. Furthermore, it is attractive especially to the ad- 
ministrative agency to confine past decisions to the broadest statements 
of policy; therefore to preserve maximum freedom to solve ‘‘fairly’’ 
and ‘‘reasonably’’ the specific regulatory and adjudicative problems 
which will arise in the future. Interference by reviewing courts with 
the conduct of an agency’s regulatory business is at the least annoying 
and concededly at its worst can sow seeds of chaos and disintegration. 
And breathes there an agency with soul so compliant that it would not 
prefer assistance from the bar in exploring only questions which the 
agency deems pertinent? So compliant that it would not often resent 
bedevilment by pettifogging attorneys who annoyingly insist on the 
comparability of the situation at bar with that governed implacably by 
a principle established in prior litigation which the agency would rather 
forget? The hundreds of thousands of pages of literature published on 
the matter attest the bar’s bemused absorption in the ways of a tribunal 
with a precedent, the paths of decision and dicta, of reversal and remand, 
of following, distinguishing and overruling prior precedent. 

Thus, however painstaking and detailed may have been the analysis 
on which decision was based, the temptation is most inviting when writ- 
ing the opinion or report to state the starting point and conclusion 
clearly enough, but to connect them only with the bones of broadly 
guiding principles stripped of the flesh which made them applicable. 
This sort of decision has been ably characterized? as one of assertion in 
contrast to an explanatory opinion. The tribunal decides the case and, 
when asked why, replies in substance: ‘‘Because we said so,’’ or ‘‘Be- 
cause the result is fair’’—incontestably a complete fulfillment of the 
agency’s primary function, the settlement of disputes, but, somewhat 
for a trial court, and grievously on the regulative agency’s part, a 
failure to assume its share of the governmental burden to articulate 
policy with precision; with precision sufficient that, when future events 
prove the policy fruitful, we can learn what elements shaped it and 
should hence be preserved, and, when it produces not success but dis- 
aster, we can discern the unfortunately determinative details which 
must be changed. 

What are the characteristics of decision by assertion? The first is 
a reluctance to weigh the importance of issues. When a remedy is 
denied or imposed an army of reasons march in the support of the result 
but the opinion does not disclose which of them, the cannon or the rifles, 
the tanks or the trucks, the flame or the powder would have won the 
battle unsupported. Each is brought to bear by a decision of an issue 
in the case, but none is decorated as determinative. Thus nothing con- 
tributes responsibly to the making of policy and no element of the 
process can be condemned without condemning all of it. Understand- 
ably a reviewing court is most reluctant itself to make policy on so 
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broad a front by reversing, as it must, on all counts, because in doing 
so it must virtually deprive the agency below of any discretion in the 
premises whatsoever. It goes without saying that decisions of this type 
give little guidance for the future, which may never again present facts 
in the same array. 

Next the decision by assertion quotes slavishly from the enabling 
statute or the jurisdictional grant. ‘‘The public convenience and neces- 


sity requires’’. . ., ‘‘it is not inconsistent with the public interest that 
so ae reasonable man, to take ordinary care of his daily affairs 
will...” However exhaustive may have been the agency’s analysis of 


the present posture of public affairs, the reviewing court and the future 
litigant is denied any measure by which to estimate the accuracy of that 
analysis. <A fortiori the value judgments which are the well-springs of 
policy remain secret or, at best, only intuitively discernible. 

This has two immediately practical advantages. Decision created 
in such darkness permits compromise and suppresses doctrinaire contro- 
versy, too much of which can: render barren both the regulative and the 
adjudicative process. And it is also true that by withdrawing from the 
precise articulation of policy the agency protects itself against accusa- 
tion of mistake and hence preserves its public prestige. Within limits 
it is very desirable that our adjudicative tribunals retain the respect of 
the public and flexibility for intramural compromise. The Schechter? 
Supreme Court illustrates the value of the latter, and the recent Little 
Rock riots the penalty of losing the former. This analysis will assume, 
however, that their history and integrity preserve to our adjudicative 
courts and agencies a freedom within broad areas of controversy to make 
both mistakes and unpopular decisions without sacrificing the confidence 
and resiliency which they need in order to carry their burden of gov- 
ernment. 

The assertive decision does not find most of the facts which it 
describes. Rather it recites them as contentions or allegations of one or 
another of the parties litigant. Thus, however clearly may the tribunal 
believe a fact to be true, if on review or in the future that fact should 
be labelled as determinative but mistakenly found, hence citable as 
grounds for reversal, the attribution of it to a party instead of the 
objective statement of it as true preserves power to side-step the review- 
ing court by erasing the fact from the decision. 

Although it may not rely on them with particularity the assertive 
decision recites facts voluminously. The avowed reason for this is an 
impatience with prior procedural reversals for failure to find all the 
relevant facts. Often there seems to exist, however, almost an un- 
conscious compulsion to cultivate a large meadow-land of fact where the 
growth is tall and within which each blade of grass looks as much as 
possible like every other. The unconscionable burden on the reviewer 
to read and assimilate the result is of relatively minor importance; the 
protection against critical analysis is devastating. 





2A. L. A. Schechter Poultry Corp. v. United States, 295 U. 495 (1935); 
Land Book Executor v. United gates. 295 U. S. 602 (1935); Loutsvitle Joint Stock 
Bank v. Radford, 295 U. 555 (1935), followed by Justice Roberts’ “switch 


in time aX saved nine” in n> L. R. B. v. Jones & Laugblin Steel Corporation, 
301 U. S. 1 (1937). 
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The assertive decision, when it does admit the existence of an in- 
telligently defined and governing policy, dwells eloquently on its results 
and assumes blandly the details of its operation. The opinion is more 
interested in what is good for people than in how they can obtain it. 
Of course it asserts that the decision reached will help them obtain it, 
but by eliding the operating process under analysis, by a refusal to dis- 
close the ageney’s own understanding of the functions involved, the 
opinion makes policy with the sterility of a magical incantation. 

The final, and perhaps the most important characteristic of the 
assertive decision is its lack of responsiveness to the contentions ad- 
vanced by counsel. Sometimes these contentions are reasoned arguments 
for the adoption of policy or for the application of policy previously 
adopted ; more often they are simply citations of prior precedent coupled 
with the asseveration that the precedent is applicable and controlling. 
In any event, and whatever may be the form they take, counsel’s con- 
tentions attempt to affect what are assumedly elements of the decisional 
process, namely, the formulation of premises and the inference from 
them of conclusions. The agency bent on assertive decision cannot afford 
to write its report responsively to such argument because, of course, to 
accept or reject counsel’s contentions would amount to disclosure and 
explanation of the process by which decision was reached. As a corollary 
the assertive agency decision often cannot acknowledge the citations of 
its own precedent which will have been made to it, because to rule prior 
decisions applicable or to distinguish them again would in part explain 
the agency’s reasons for the result reached, would incorporate in the 
opinion at bar the reasoning process disclosed by prior precedent, and 
might imply the articulation, therefore, which could result in reversal 
by a reviewing court or in embarrassment when the case at bar is cited 
in the future. Consequently the assertive decision, while it will ex- 
haustively recite the factual allegations of the parties, will advert very 
briefly indeed, if at all, to the propositions of policy or law proposed on 
brief or in argument to the agency for adoption or recognition. 

The habit of assertive decision has profound and widespread effects. 
One is on the bar which argues before the agency. Precedents which 
overflow with facts and are arid of reasoning incline the attorney to 
weight his time on a case heavily in favor of factual preparation un- 
supported by prior analysis of the relevancy of factual issues. He will 
rely heavily on the liturgical preparation of factual patterns which have 
accompanied successful results in the past. He will assume, often for 
lack of any reliable or reasonable guide in the premises, that a given 
pattern of facts is relevant simply because it appears to have applied 
in the past. He will doubt the usefulness of any attempt to review the 
reasonableness of agency policy previously adopted and will rarely urge 
with vigor its overruling or rejection. Therefore a major portion of 
litigational time will be devoted to dispute over how many days it takes 
to get from A to B, how much it costs to get there, and whether it is 
faster to go via C or D. Often neither counsel nor the tribunal will 
advert with any sincerity to the problems of law, of regulation and of 
policy which the request for remedy creates. The very style of the 
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assertive opinion begets a like style in the argument and briefs tendered’ 
the agency as assistance in the decisional process. 

Thus the agency in some measure is cut off from a creative source’ 
of new ideas and its own bar reinforces the agency’s disinclination to 
depart from paths of regulation which have already been marked out. 
However, the agency does know that it lives in changing times—for 
that matter all times are changing—and, if conscientious, feels a need to 
inform itself concerning the consequent regulatory changes which are 
warranted. The agency, then, goes into the market place, as it were, 
inquires of the leaders of the industries it regulates, reads books, dis- 
patches questionnaires and holds conferences. Fruitful as such inves- 
tigations often are, they cannot substitute for the daily harvest to be 
reaped from contested litigation—contested by imaginative and creative 
adversaries and motivated by those compelling forces in our economy, 
economic advantage and the professional fee. The adversary system of 
contested litigation has been the means by which, under the common 
law, this country has traditionally apprised its adjudicative tribunals 
of the elements which are appropriate ingredients for a change of public 
policy, and the creative conservatism with which the law has thus grown 
is a remarkable phenomenon in our history. The assertive opinion will 
eventually go far towards smothering and sterilizing this growth because 
of its effect on the bar. 

It goes without saying that the primary function of adjudication is 
the settlement of disputes. As such the adjudicative process could serve 
this purpose effectively if it amounted to no more than the ceremonious 
toss of a coin or cast of the dice. Disputes, however, must not only be 
settled but must also be settled acceptably, by and large, to the parties. 
They must feel, when the process terminates, that before the dice were 
cast they got, as it were, a fair shake of them. Today when important 
interests are in conflict such a sense of satisfaction with a fair shake 
cannot be produced unless the decisional process is somewhat more 
sophisticated than a lottery. Therefore the process must purport to 
involve some weighing of conflicting equities and some analysis of the 
optimum path towards justice. This purpose of the adjudicative process 
also can be served at a relatively low level of sophistication, because our 
adjudicative tribunals have accumulated a sizeable fund of public con- 
fidence in their integrity upon which large drafts can be drawn for 
quite a long time without any risk of moral insolvency. Therefore 
merely by asserting in its reports and opinions that the result achieved 
is, in the agency’s opinion, fair, a large measure of public acceptance 
can accrue—certainly a large enough measure effectively to settle dis- 
putes litigated before it. 

We have found it rewarding to attempt, however, to govern future 
affairs by the results of past adjudicative decisions, and this function 
is obviously quite aside from, although closely related to, the settlement 
of present disputes. The cornerstone of this attempt is the principle of 
stare decisis et non quieta movere, to stand by past decisions and not to 
disturb what has been settled; the cornerstone not because the govern- 
ment of future affairs will not require changes in past policy, but be- 
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cause reason for such changes cannot be measured unless we have avail- 
able the point of departure from the status quo. The assertive opinion 
frustrates this attempt perniciously, because it beclouds the details of 
past policy and disguises the point of departure made from it when 
changes are made; in short, one cannot discern what the past decisions 
are by which to stand or from which to depart. In areas of law and 
policy thus governed and developed, counsel’s opinion to his client will 
always be couched in the language of intuition, inference and prob- 
ability. Regulated conduct, therefore, will become creative and risk 
departure from past patterns only when the stakes are high. This is 
unfortunate because, when stakes are high, methods tend to become 
ruthless, and therefore regulated industry is encouraged to risk de- 
parture from agency-made policy precisely in the circumstances 
which the agency will least effectively be able to control. When, how- 
ever, the stakes are not high or an emergency is not pressing, counsel 
and his client will tend to err in the direction of safety when a new 
departure is proposed which might involve disobedience to precepts of 
agency policy previously made. The safe thing to do is either nothing, 
or to use whatever device comes to hand for declarative relief. More- 
over, members of regulated industry with a vested interest in the 
status quo are endowed by the assertive decision with maximum ability 
to cause their creative competitor trouble because they can almost always 
advance colorable grounds for a time-consuming and expensive enforce- 
ment action to suspend or frustrate the creative step. This serves ap- 
preciably to occupy the agency’s time with litigation which should not 
have been brought, and to distract the agency from the careful con- 
sideration of matters which will be determinative for the future rather 
than declarative of the past. 

Perhaps the most important result produced by the assertive deci- 
sion, however, is its insulation of the agency from court and even from 
congressional review. Neither courts nor Congress can take the time 
to review in detail the usual mass of transcript and statistical evidence 
which characterizes an agency decision and at the outset they are almost 
forced to rely on agency expertise unless the agency itself, in its report, 
has articulated for them the exact issues which were determinative and 
the precise policy which governed. It is sometimes suggested that ad- 
ministrative agencies were established to make policy of the most 
specialized sort, and that relatively lay tribunals would, unless restrained 
by the difficulty of review, preempt the agency policy-making function 
to the ultimate detriment of the public interest; hence that, whatever 
else may be the matter with the assertive opinion, it shelters unclipped 
the wings of agency discretion. This ignores, however, at once the 
elaborate structure in our statutes for court review of agency action and 
the realities inherent in that structure. 

It is remarkable indeed if the elaborate grants of agency review 
jurisdiction to our courts were written and enacted to no or little pur- 
pose; remarkable if the intelligent exercise of that jurisdiction would 
actually be pernicious. That has not been our experience with our courts 
in other fields, even in the extraordinary complex and specialized field 
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of patent infringement, confirmation and invalidation. One suspects 
a tendency on the agency’s part, even a tendency of its bar, to believe 
that no one but the expert can understand the agency’s regulatory 
problems even in their broadest outline. Such an illusion is not novel, 
is not even blameworthy, perhaps, but it cannot persist when exposed 
to the winds of history, history of courts dealing with slavery, the 
national bank system, the patent system, protective tariffs, the income 
tax, the law of negotiable paper, of corporations and of restraint of 
trade. The structure of judicial review was erected with this history in 
mind. It cannot be lightly ignored. 

In point of fact what happens when a court can intelligently review 
an agency decision, i.e., when it can apprise itself of the relevant issues 
and the governing policy and evaluate these without doubt that they 
motivated the result reached below? Most certainly the court will test 
the tensile strength of the reasoning process and remand when mistake 
has been made. This is a type of review peculiarly within the scope of 
judicial competence, and there can be no quarrel with the preference 
for tough reasoning over soggy syllogisms. 

With equal certainty the court can be expected to weigh, in a value 
judgment, the policy adopted by the agency in deciding the case. The 
proper protection for the agency against such review is not to hide that 
policy but rather to explain and expand on its merits in a most persua- 
sive fashion. The process of doing so forces the agency to deliberate 
carefully. The result of doing so not only clearly identifies the policy 
for future reference, but also inclines the industry regulated to accept 
it with good will and abide within the spirit as well as the letter of its 
boundaries. 

Suppose, however, the court, having weighed the policy, finds it 
wanting? There can be only three acceptable reasons for such rejection 
on court review. The first is the policy’s excursion beyond the bounds 
of jurisdiction and discretion granted the agency by the enabling statute. 
No one except, now and then, the agency, will quarrel with the restric- 
tion of agency action to the limits of agency jurisdiction. If that 
jurisdiction should be enlarged, the enlargement must be entrusted to a 
department in position both to guard against distortion in our total 
governmental system, and to respond flexibly to the felt needs of the 
citizens of our republic; in other words, the Congress. 

A second basis for court rejection of agency action is its conflict 
with the governing provisions of statutory or common law sprung from 
sources beyond the area of agency regulation. Surely these must not 
be modified by the agency’s decision, unilaterally, as it were. Equally 
important is the third basis for court modification of agency action, 
namely, conflict with provisions of constitutional law. All of these, the 
jurisdictional grant, conflicting statutory law and constitutional law, 
are in jeopardy of unilateral amendment by the agency unless intelligent 
court review is a possibility. And the assertive agency decision, to some 
extent accidentally, perhaps, but none the less effectively, frustrates that 
review. 
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And what if the reviewing court errs? What if the evils of lay 
reversal of expert decisions occur which some devotees of administrative 
law fear? There remain the Supreme Court, the Congressional Com- 
mittee, the trade journal and the daily newspaper, each a powerful and 
proven lever to readjust adjudicative errors in policy-making, at what- 
ever level made. This is the reality of our system of court review which 
those who would evade it or avoid it ignore. 

Thus the assertive decision makes law in camera, and frustrates any 
attempt to correct for errors via the customary remedial mechanisms 
which our government has used so effectively in the past. And when 
made by a regulative agency an error can be especially pernicious, 
because that agency substitutes in crucial areas of our economy for the 
influence of the free market which otherwise would govern. Distortions 
produced by bad agency regulation are not confined to the enterprises 
regulated but spread their effects, because of the close integration of our 
economy, with the result that the mechanism of the free market itself 
becomes crippled. 

Assuming that the assertive decision is undesirable, what can be 
done to discourage it? The Administrative Procedure Act * attempts to 
require specific findings of fact and decently elaborated explanations of 
policy but it has not appreciably retarded the lush growth of slippery 
verbiage in agency reports. Legislative action or rules are unlikely to 
better the situation. We have available, however, perfectly adequate 
machinery to correct the matter in court review, but only when agency 
dodging can be discerned without excessive record review and only when 
litigants are encouraged to resort to court for relief. To produce these 
conditions, it needs just one dissenting member on an agency tribunal, 
a member who dissents not necessarily on substantive grounds, 
but on a procedural basis; one member who lays bare in his dissenting 
report the relevant issues and governing policy in the case and bases 
his disagreement with his brethren solely on the failure of the report 
to meet the standards of the Administrative Procedure Act. This report 
supplies the motivation for the aggrieved litigant and his counsel to 
seek court review, and this report as well supplies the information which 
enables a court intelligently to review the case and to understand the 
inadequacies of the majority report for reviewing purposes. It would 
need relatively few such reversals of agency action on procedural 
grounds, when the fuzziness of the majority report could be compared 
with the precision of the minority report, until the habit of assertive 
decision became one as uncomfortable to the adjudicating writer as 
today it is to the professional reader. 


39 U. S.C. A. sec. 1001 et seq. 
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PRESIDENT EISENHOWER’S NOMINEES FOR I. C. C. COMMISSIONERS 
CONFIRMED 


On January 30, 1958 the Senate approved the reappointment of 
Commissioners Anthony F. Arpaia and Rupert L. Murphy for full seven- 
year terms on the Interstate Commerce Commission. On the same date 
the Senate also approved the appointment of Honorable Abe McGregor 
Goff to fill the unexpired term of former Commissioner Owen Clarke. 





TRANSPORTATION RECOMMENDATIONS IN BUDGET MESSAGE 


In submitting the budget for the fiscal year 1959, in which revenues 
are estimated at $74.4 billion and expenditures $73.9 billion, President 
Eisenhower, among other things, said that when the Government pro- 
vides a service conferring a special quasi-commercial benefit on identi- 
fiable individuals or groups, above and beyond the benefits to the public 
generally, he believes it should charge the beneficiaries for the special 
service, rather than place the full burden of cost on the general taxpayer, 
adding that ‘‘By enactment of the legislation proposed in this budget 
and of other proposals which I shall make from time to time, we can 
move closer to the ultimate goal of an equitable system of fees and 
charges throughout the Government.’’ 

The President referred to the fact that this principle has been put 
in practice in the financing of the new highway program through imposi- 
tion of user charges to be deposited in a highway trust fund. The 
budget message carried the recommendation for increased taxes on avia- 
tion fuel, which would be used to help finance the operations of the 
airways. 

It was also recommended that the minimum wage law be extended in 
coverage to include new workers, mostly retail employees, with resulting 
broadened coverage under the Employment Compensation Act. It was 
stated that a later special message will deal with legislation on labor- 
management relations and safe-guarding union and employee welfare 
and pension funds. 

Referring to the railroad retirement system, the President said that 
this is a self-financed retirement and social insurance program operated 
by the Government for the convenience of the railroad workers and 
industry, adding ‘‘The financing of this system is far from sound on an 
actuarial basis. I reiterate my earlier recommendations that the Con- 
gress take steps to increase employer and employee contribution rates 
sufficiently to correct this inadequate long-term financing. 

‘*Legislative action is also needed to place on a sound basis the 
financing of Federal contributions to the railroad retirement account 
for time which railroad workers have spent in military service. The 
Comptroller General has reported that under existing law the Federal 
Government has appropriated to this fund over $300 million more than 
the probable actual cost of benefits which will ultimately be paid, based 
on credits for time spent in military service. The Government should 
be charged only for the actual cost of benefits as they are paid. At the 
same time that the Government has been making overpayments to the 
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railroad retirement account, it has been incurring a liability to the old- 
age and survivors insurance trust fund for similar military service 
credits. In equity to all concerned, I recommend that over-payments to 
the railroad retirement account be recovered and applied to meet general 
budget liabilities to the old-age and survivors insurance fund for military 
service benefits. ”’ 

The President’s message also disclosed the intention to seek to reduce 
future Government subsidies in air and water transportation facilities. 





1. C. C. APPROPRIATIONS FOR FISCAL 1959 


In the Federal Budget submitted to Congress on January 13 by 
President Eisenhower, recommendations for transportation agencies 
approximated those recommended for fiscal year ended June 30, 1958. 
The President proposed relatively small increases in each category of 
I. C. C. activities over the amount actually appropriated for fiscal 1958. 
Of the total amount of $17,500,000 recommended, the President specified 
that at least $1,365,500 was to be used for railroad safety activities and 
not less than $956,600 was allocated for locomotive inspection activity. 
It was estimated that these activities would require those amounts in the 
current fiscal year. 

The I. C. C. budget set aside $225,000 for defense mobilization 
activities delegated to the Commission by the Office of Defense Mobiliza- 
tion, also the same amount appropriated for the current year. 





MRS. SARAH F. McDONOUGH HONORED 


On January 9, 1958, a testimonial luncheon in honor of Mrs. Sarah 
F. McDonough, who retired on December 31, 1957, as the Executive 
Secretary of the Association of Interstate Commerce Commission Prac- 
titioners, was given at the Army & Navy Club, Washington, D. C., by the 
Executive Committee and a Special Committee of the Association. 

The Special Committee had been appointed by President John F. 
Donelan and consisted of the last fifteen presidents of the Association. 

The chairman of the Special Committee, Mr. R. Granville Curry, 
spoke briefly in appreciation of Mrs. McDonough’s distinguished service 
and of the high regard and affection in which she is held by the members 
of the Association. 

Chairman Howard G. Freas of the Interstate Commerce Commission, 
another member of the Special Committee, also spoke briefly of the 
appreciation by the Commission of her work and extended to her his and 
the Commission’s best wishes. 

Mr. Curry, who has been active in the Association from its organi- 
zation in 1929, stressed the remarkable development which had taken 
place since that time from faltering, uncertain infancy to maturity as 
an organization of high standing and much prestige. He called attention 
to important services rendered the members, the Commission and the 
public, and brought out how effective the Practitioners’ Journal had been 
from the time of its first issue in 1933. He commented on its present 
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wide circulation, not only to the membership but to some thirty uni- 
versity or college libraries and the library of the Supreme Court. 

From the very beginning, he said, continuity, direction, and driving 
force had been given to the Association and its Journal by the highly 
competent, sustained, and enthusiastic support of its Executive Secretary. 
He felt sure that he expressed the views of the Association that it would 
forever be grateful to her for her extraordinary accomplishments, her 
loyal devotion to the purposes of this organization, and her invaluable 
contribution to its successful development and operation. 

In the course of his remarks Mr. Curry emphasized certain personal 
characteristics of the retiring Executive Secretary. Although extremely 
active in the affairs of the Association, there was no semblance of self- 
aggrandizement or search for public recognition. Her interest was solely 
in the well-being and satisfactory functioning of the Association. Her 
sincerity was a basic element of her success. She was forthright, in- 
sistent upon high standards, and impatient with anything shoddy, 
devious, or inferior. Her driving power, forcefulness, leadership and 
sense of fairness have become lasting and indispensable assets of the 
Association. 


In addition to a special gift, the following testimonial was presented 
to her: 


‘*Now that our much esteemed Executive Secretary, Mrs. Sarah 
F. McDonough (in private life Mrs. Sarah F. Battle), retires from 
the Association of Interstate Commerce Commission Practitioners, 
the Executive Committee and a Special Committee of its last fifteen 
presidents present to her this testimonial of appreciation. It is in 
recognition of her distinguished service and her invaluable contri- 
bution to the vitality, usefulness, and high standing of the Associa- 
tion. 

Having been engaged in work for the Association from its 
beginning in 1929, she was appointed Executive Secretary on Octo- 
ber 1, 1930, and served continuously and indefatigably until her 
retirement on December 31, 1957. She was the Managing Editor 
and the mainstay of the Association’s publication, I. C. C. Prac- 
titioners’ Journal, from the first issue in November, 1933, to the 
present time. 

Through years of changing economic conditions, and of war 
and peace, she has directed the affairs of the Association with tact, 
high courage, unselfish devotion, and effective leadership. She has 
been ever alert to the best interests of the Association and its purpose 
to maintain high standards of professional conduct. And she has 
aided it in protecting the Interstate Commerce Commission against 
unjust attacks and attempts to impair its independence. 

In warm affection and sincere gratitude, we join in this testi- 
monial and wish her many years of happiness.’’ 


The only guests at the luncheon were Mrs. McDonough’s husband 
and members of the staff of the Association. 
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Members of the Executive Committee are: John F. Donelan, W. 
Lennig Travis, Ford K. Edwards, David G. Macdonald, Hewitt Biaett, 
Sam H. Flint, John R. Mahoney, James F. Pinkney, and Erle J. Zoll, Jr. 
The last three are also members of the Special Committee. Other mem- 
bers of the Special Committee are: Howard G. Freas, Harry C. Ames, 
Edwin H. Burgess, William W. Collin, Jr., Giles Morrow, Roland Rice, 
Arthur H. Schwietert, Charles R. Seal, Chester C. Thompson, John R. 
Turney, Warren H. Wagner, and R. Granville Curry. 





TWELFTH RAIL TRANSPORTATION INSTITUTE 


The American University, Washington, D. C., has announced that 
its 12th Annual Rail Transportation Institute has been scheduled for 
March 17 through April 3, 1958. The 3-week session will feature semi- 
nars dealing with current problems facing the railroad industry, new 
technical developments in rail mobile equipment, and current problems 
in the other modes of transportation, with emphasis upon management 
phases. 

Prominent persons from the transportation industry and from 
Government will appear on the program which has been designed to 
interest junior executives in all fields of transportation. 





REMARKS OF PRESIDENT DONELAN AT DINNER HONORING DIRECTOR 
FRANK E. MULLEN OF THE I. C. C. BUREAU OF RATES AND PRACTICES 


Mr. Hosmer and Friends: 


It is a genuine privilege and honor for me, in behalf of the more 
than 4,000 members of the Association of Interstate Commerce Com- 
mission Practitioners, to join with you tonight in this heartfelt tribute 
to Frank Mullen, Director of the Bureau of Rates and Practices and 
Chief Examiner of the Interstate Commerce Commission. 

It must be a real source of very great satisfaction to Frank Mullen 
as he reflects upon the 38 years of truly outstanding service which he 
has rendered to the people of this country in the various important posts 
which he has held with the Interstate Commerce Commission. For, over 
these years Frank has always distinguished himself as a gentleman, as a 
most able Examiner and presiding officer and as an exemplary adminis- 
trator. 

If I and my fellow practitioners were to seek to emphasize what 
we regard as the most important and essential elements in the makeup 
of an Interstate Commerce Commission examiner and administrator, 
I believe we would probably unanimously agree upon the following: 

One—that he be honorable; 

Two—that he be impartial; 

Three—that he be able, and 

Four—that he be efficient. 





Remarks of President Donelan, January 30, 1958, at Columbia Country Club, 
Washington, D. C., at a dinner given by the I. C. C. Examiners for Mr. Mullen. 
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To name these qualities is to recognize immediately that they have 
always been and are present to a notable degree in Frank Mullen. 

We I. C. C. Practitioners who spend our working days in matters 
before the Commission and its splendid Staff are, I believe, in a particu- 
larly good position to know whereof we speak in a matter of this nature. 
And I say emphatically that Frank Mullen has always had and always 
will have our deepest respect, admiration and affection. 

Not only has Frank always carried out to the fullest the heavy re- 
sponsibilities which he has had with the Interstate Commerce Commission, 
but he has done far more. In the phrase of the military, he has acted 
above and beyond the call of duty. I need only mention, for example, 
that he has given abundantly of his time and strength over the years 
in helping others, in the fine courses and lectures he has given, to train 
themselves in the challenging and complex work of the Interstate Com- 
merce Commission. 

But before concluding, there is one special point I wish to stress to 
Frank in behalf of all the members of the Association of Interstate 
Commerce Commission Practitioners. Of my own knowledge as well 
as from information given me by my predecessors and my associates, 
and particularly through Sarah McDonough, our esteemed former Exe- 
cutive Secretary for more than a quarter-century, I know of the many 
substantial contributions which Frank Mullen has made to our Associa- 
tion. I refer, for example, to his assistance and his participation in the 
programs of our Association at our annual meetings where we have 
discussed various matters having to do with procedure and practice 
before the Commission, administration of the Interstate Commerce Act, 
and the many problems of interpretation of law and the like. Frank 
has often been of very great help in connection with our Practitioners 
Journal which now holds a very high rank among professional periodicals 
in this country. 

In addition, whenever any of the members of our Association in their 
professional duties over the years have had occasion to take up matters 
with Frank Mullen, whether in his capacity as Examiner, Chief Ex- 
aminer, or Director of the Bureau of Rates and Practices, we have been 
unfailingly treated with courtesy, consideration and fairness. For this 
we are deeply grateful. 

May I close by saying in behalf of the members of the Association 
of Interstate Commerce Commission Practitioners that we extend to you, 
Frank Mullen, our heartiest congratulations on work superbly done 
and may we extend to you and to your charming wife an abundance of 
health and happiness in the years to come. 





I. C. C. STAFF RETIREMENTS 


Harold S. Hughes, district supervisor for the Bureau of Motor 
Carriers at Portland, Oregon, retired effective January 10. 

Elbert S. Craig, I. C. C. regional manager and district supervisor, 
at Nashville, Tenn., retired on January 31. Edward A. Moynihan, 
former district supervisor for the Bureau of Motor Carriers at Lansing, 
Mich., will succeed Mr. Craig. 
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S. A. APLIN NAMED I. C. C. DIRECTOR SUCCEEDING FRANK E. MULLEN 


The I. C. C. announced on January 21 that Frank E. Mullen, 
Director of the Bureau of Rates and Practices, will retire on January 31, 
after approximately 38 years of service with the Commission. Mr. 
Mullen joined the staff of the Commission in July 1920 as a junior ex- 
aminer in the Bureau of Formal Cases, the present Bureau of Rates 
and Practices, and has served as Chief Examiner and Director of the 
Bureau since 1950. 

On the same day the Commission announced that Stephen A. Aplin 
will succeed Mr. Mullen, effective February 1, 1958. Mr. Aplin has 
been with the Commission for 31 years, having joined the staff in 1926, 
and has served as assistant chief examiner since 1956. 





LIFE’S RECORD CLOSED 


By E. H. DeGroot, Jr., Chairman, 
Committee on Memorials 


E. R. Anders, T. M., International Creosoting & Construction Co., Box 
688, Galveston, Texas. (1-25-58). 

W. H. Hendley, T. M., Taylor-Colquitt Company, 290 East Main St., 
Spartanburg, South Carolina. (12-21-57). 

Donald C. MacRae, T. M., 2913 North Baltimore St., Kansas City 4, 
Kansas. (October 1957). 

Clarence G. Marsh, 202 East Monroe Avenue, Alexandria, Virginia. 
(3-7-57). 
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Rail Transportation 


By Joun F. Doneuan, Editor 





FORMAL MATTERS 
Intrastate Freight Rates 
Louisiana 


In Docket 32148 Division 2 of the I. C. C. by a supplemental order 
made public January 20, has granted a petition to broaden the scope 
of the Thirteenth Section investigation to include Ex Parte No. 206 
increases. 

Kansas 


The proposed report of I. C. C. Examiner Edward L. Boisseree, 
made public by the Commission on January 22, recommends that the 
Commission find that present Kansas intrastate freight rates on agri- 
cultural commodities including milk and cream, brick and related 
articles, cement, livestock and sand, gravel, crushed stone and related 
articles including agricultural limestone, are not contributing their fair 
share of the revenues required by 18 railroads serving Kansas to enable 
them to render adequate and efficient railroad transportation service; 
therefore, cause undue and unreasonable advantage and preference to 
intrastate shippers and undue prejudice to interstate shippers; and 
accordingly, said rates should be increased to the same extent interstate 
rates for like traffic were increased in accordance with I. C. C. authority 
in Ex Parte 175 and 196. 

The Examiner also recommended that the intrastate rates on 
bituminous coal, clay sewer pipe and drain tile, and hay need not be 
adjusted. 





Railway Mail Pay—Southern and Western Railroads 


In its report dated December 3, 1957 in Docket 9200, the Interstate 
Commerce Commission has found that the rates of pay and compensation 
for the transportation of mail by southern and western railroads has 
not been fair and reasonable for the services performed by them since 
July 1, 1957; that the western railroad petitioners should receive an 
increase of 7.5 percent in such compensation for the period July 1, 1957 
to January 31, 1958; that the southern railroad petitioners should re- 
ceive 6 percent additional to compensation they received during the 
period July 1, 1957 to August 31, 1957 and 13.5 percent during the 
period September 1, 1957 to January 31, 1958; and that on and after 
February 1, 1958 fair and reasonable rates of pay for the various services 
performed by the petitioning lines in the respective territories should. 
be those specified in Appendix II of its report. 
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Terminal Switching Services 


In the third report of the Commission on reconsideration and 
further hearing in Ex Parte 104, involving the lawfulness of terminal 
switching services rendered by the Rio Grande at the plant of the 
American Smelting & Refining Company at Leadville, Colo., Division 3 
of the Commission has found that the industrial switching services which 
the Rio Grande proposes to render are not in excess of those rendered 
shippers generally in the receipt and delivery of traffic on team tracks 
or industrial sidings or spurs; and that the proposed services under the 
line-haul rates can be performed in a continuous movement without 
interruption or interference at the carrier’s operating convenience. 
Findings made by the Division in prior reports (263 I. C. C. 719; 266 
I. C. C. 349; and 270 I. C. C. 359) were modified accordingly. 

On January 17 the I. C. C. entered its 48th supplemental report 
and order in Ex Parte 104, applicable to terminal services of the 
Burlington, Milwaukee, Rock Island, and the Wabash in the receipt and 
delivery of carload freight at the plant of John Morrell & Company, 
Ottumwa, Iowa, and the payment by these railroads to the industry of 
an allowance in lieu of switching, which violated the Interstate Com- 
merce Act in the particulars set forth in its prior report, so as to exclude 
all carriers except the Wabash from coverage of the order upon its 
further finding that the carrier respondents owning and maintaining 
tracks at their own expense within the Morrell plant have entered into 
a lease arrangement under which the industry will maintain the railroad- 
owned tracks at its expense, and will pay to the carriers annual rental 
based on 6 percent of the fair value of the tracks. 





Ogden Gateway Tariff Interpretation 


On January 23 the I. C. C. released the supplemental report of the 
Commission dated January 15, 1958 in Docket 30297, in which it is 
found that the tariff provisions established by the defendants in the 
Ogden Gateway case fully comply with the terms of the Commission’s 
order requiring the establishment of through routes and joint rates on 
selected commodities. 





North Western—Litchfield & Madison Acquisition 


On January 3 Division 4 of the I. C. C. issued its report in F. D. 
19858, approving an application by the Chicago & North Western to 
acquire control of the Litchfield & Madison Railway Company by pur- 
chase of capital stock, and thereupon to effect the merger of the latter 
into the former. 

The Commission’s approval was conditioned upon recognition of 
stipulations entered into by the North Western and other railroads pro- 
viding for the maintenance of all existing routes and channels of trade, 
ete., and the imposition of protective labor conditions patterned on the 
so-called Oklahoma formula. 
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MISCELLANEOUS 
Research Group Formed by Trans-Continental Railroads 


Trans-Continental railroads have announced formation of a research 
group to examine critical areas in rail freight transportation to be 
known as the Trans-Continental Research Committee. It will have its 
headquarters in Chicago and will be under the direction of a supervisory 
board of traffic vice presidents of the Great Northern, Milwaukee, North- 
ern Pacific, Santa Fe, Southern Pacific, Union Pacific and Western 
Pacific railroads. 








Motor Transportation 
By Fritz R. Kaun, Editor 





Reasonableness of Past Rates Determined 


The Commission’s decision in Docket No. MC-C-1849, United States 
v. Davidson Transfer and Storage Company, decided October 14, 1957, 
reaffirming the doctrine of its decision in Bell Potato Chip Company v. 
Aberdeen Truck Line, 43 M. C. C. 337, appears to have had the effect 
of unleashing a raft of decisions determining the justness and reason- 
ableness of motor common carrier rates charged on past shipments. 

Citing the well-established rule that, except under unusual circum- 
stances, a rate to an intermediate point which exceeds a rate to a more 
distant point over the same route is presumed to be unreasonable, 
Beaumont, Tex., Port Comm. v. Beaumont 8. L. & W. Ry. Co., 229 
I. C. C. 119, 128, A. F. Haarmann Vinegar & Pickle Co. v. Union Pac. 
R. Co., 229 I. C. C. 337, the Commission, division 3, Commissioner Minor 
dissenting, in Docket No. MC-C-1958, Auto Specialties Manufacturing 
Co. v. McNamara Motor Express, Inc., decided December 23, 1957, held 
that the defendant had failed to rebut the presumption of unreason- 
ableness. 

Similarly, division 2 in Docket No. MC-C-1847, Davies Young Soap 
Co. v. Cushman Motor Delivery Co., and Docket No. MC-C-1848, Toledo 
Steel Tube Co. v. Lake Motor Freight Lines, Inc., decided December 27, 
1957, held as unjust and unreasonable joint through class rates that 
exceeded the aggregate of intermediate rates over the same route. Citing 
Kingan & Co. v. Olson Transp. Co., 32 M. C. C. 10, 12, wherein the 
Commission, division 5, held that just as rail carriers had been obliged 
to defend the reasonableness of a joint through rate that exceeded the 
aggregate of intermediate rates even before the enactment in 1910 of the 
provisions of the Fourth Section so motor carriers are held to such a 
burden of proof in the absence of an aggregate-of-intermediate-rates 
provision in Part II of the Act, the Commission found that the presump- 
tion of unreasonableness had not been overcome by the defendants. 

Rejecting the contentions of the defendants involved that the Com- 
mission lacked the jurisdiction to determine the justness and reasonable- 
ness of motor common carrier rates charged on past shipments, citing 
the Davidson case, supra, Examiner Albert E. Luttrell in Docket No. 
32147, Wisconsin Azle Division etc. v. Olson Transportation Co., served 
December 26, 1957, and Examiner L. B. Dunn in Docket No. 32208, 
Eddy Paper Corp. v. Consolidated Freight Co., served January 9, 1958, 
and Docket No. MC-C-1967, Yale & Towne Manufacturing Co. v. Chicago 
Rockford Motor Express, Inc., served January 10, 1958, recommended 
that the Commission find that the respective joint through rates be found 
to have been unjust and unreasonable to the extent that they exceeded 
the aggregate of intermediate rates. However, Examiner R. J. Mittle- 
bronn in his report and recommended order in Docket No. MC-C-1942, 
Crucible Steel Company of America v. Long Transportation Co., served 
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January 10, 1958, found that the complainant had failed to meet its 
burden of proving that the combination of intermediate rates sought ap- 
plied over the same route via which the shipments moved. As there was 
some question as to whether the shipments moved under instructions of 
‘open routing,’’ the Examiner thought the complainant might have pro- 
ceeded on the theory that the originating carrier breached its duty to 
select the least expensive route, citing Murray Co. of Texas v. Morrow, 
Inc., 54 M. C. C. 442, 444. 

In Docket No. MC-C-1982, Coopers, Inc. v. Ecklar-Moore Express, 
Inc., Examiner Dunn in his report and recommended order, served Janu- 
ary 14, 1958, determined that the assailed rate on past shipments was 
unjust and unreasonable, asserting that ‘‘the best test of the reasonable- 
ness of a rate is a comparison with other contemporaneous rates on the 
same or similar commodity moving in the same general territory.’’ 
Examiner Mittlebronn in his report and recommended order in Docket 
No. MC-C-2075, Geigy Chemical Corp. v. Burlington Truck Lines, Inc., 
served January 15, 1958, held the charges on two past shipments to 
have been unjust and unreasonable on the basis of the decision in 
Eljer Co. v. Bowman Motor Freight, 54 M. C. C. 486, wherein the Com- 
mission, division 3, said, ‘‘ Clearly, without justification therefor, charges 
on a single shipment which exceed the aggregate of charges on two ship- 
ments, the total weight of which is the same as that of the single ship- 
ment, are unreasonable.’’ 

In each of the foregoing proceedings suit had been brought by the 
complainant before it initiated the Commission action for the determina- 
tion of the reasonableness of the charges on past shipments. The neces- 
sity for instituting a suit was questioned by Examiner Richard S. Ries 
in his report and recommended order in Docket No. MC-C-2100, C. G. 
Hussey & Co. etc. v. Roadway Express, Inc., served January 15, 1958. 
He quoted from the Commission’s report in Bell Potato Chip case, supra, 
wherein the Commission stated, ‘‘Without attempting at this time to 
devise a precise rule, we think it pertinent to point out that, generally 
speaking, adversary proceedings involving past unreasonableness, unjust 
discrimination, or undue prejudice under part II should not be brought 
before us prior to the institution of a suit in court in which damages are 
sought predicated upon the unlawfulness alleged in the complaint.’’ 
Examiner Ries concluded therefrom that ‘‘until a precise rule is pre- 
seribed by the Commission, no party should be required to pay unlawful 
charges or to institute a court action prior to filing a complaint with this 
Commission seeking an administrative determination of the lawfulness 
of motor carrier rates charged on past shipments.’’ By what standards 
the shipper is to make the determination that the charges assessed 
against him are ‘‘unlawful’’ Examiner Ries does not say. 





Operations Found to be Unlawful 


An arrangement whereby a shipper-lessee secured both the truck 
and the driver through a single telephone call to the ‘‘lessor,’’ the 
transportation costs being ascertainable in advance by the simple addi- 
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tion of the equipment rental and wages to drivers, both computed on a 
pre-arranged mileage basis, was held not to be a valid leasing arrange- 
ment by Examiner F. Roy Linn in his report and recommended order in 
Docket No. MC-C-2102, Louis W. Soukup, etc., served January 3, 1958. 
The ‘‘lessor,’’ Pacific Diesel Rental Co., conducted a business which in- 
volved the leasing from vehicle owners of line-haul truck equipment, 
without drivers, and the renting of such equipment, without drivers, to 
the shipper-lessees. Examiner Linn found: 


‘*Delivery of the rented vehicle to the shipper’s loading point is 
performed by the equipment owner by a driver hired by the owner. 
In some of the two-man operations, the owner may employ a relief 
driver to assist him in the driving duties, or the driving may be per- 
formed by two employees of the owner. Ordinarily, the shipper 
does not become aware of the identity of the driver or drivers until 
the equipment is delivered to the loading point. * * * 

‘*Before payment of the driver’s wages for a given trip, the 
shipper rentee requires the driver to submit logs covering the trip 
and to file a doctor’s certificate. Such steps as the investigation of 
a driver’s past driving record and the determination of whether a 
driver has sufficient available hours to make a given trip without 
exceeding the allowable hours per week are not undertaken. As a 
general practice, the shipper rentees ‘accept’ as their employee any 
driver which the equipment owner assigns to deliver the rented 
equipment, although as specified in the rental agreement with Pacific 
Diesel, the shipper rentee may ‘reject’ a driver furnished by the 
equipment owner.”’ 


Examiner Linn concluded that ‘‘the equipment owners now serving 
shippers pursuant to arrangements made by Pacific Diesel, as described 
herein, are engaged in operations, in interstate or foreign commerce, as 
contract carriers by motor vehicle, as defined by the act; that Pacific 
Diesel is engaged in the operation of a broker, as defined by the act; 
and that the shipper respondents to the extent they use the services and 
facilities of the equipment owners and Pacific Diesel are aiding and 
abetting in the continuance of unlawful operations, in interstate or 
foreign commerce.’’ 

In another proceeding, Docket No. MC-69106 (Sub-No. 1), RB. N. G. 
Commercial Auto Renters, Inc., Contract Carrier Application, decided 
December 19, 1957, the Commission in what was termed a tentative re- 
port of the Commission on reconsideration held that the leasing of 
vehicles by the applicant to the Gaylord Container Corporation consti- 
tuted for-hire carriage. The Commission observed that the ‘‘applicant 
apparently prides itself on handling most of the management and ad- 
ministrative problems involved in the operation of the fleet of vehicles 
said to be leased, its President stating ‘We furnish them with a vehicle, 
furnish the gasoline, the oil, the insurance, everything pertaining to the 
operation of that vehicle, with the exception of the chauffeur.’ Appli- 
eant also clearly has much to say concerning the selection and employ- 
ment of the chauffeur.’’ Citing United States v. LaTuff Transfer, 
95 F. Supp. 375, and Georgia Truck System, Inc. v. I. C. C., 123 F. (2nd) 
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210, the Commission concluded that on the facts it could not find that 
the operation was one of private carriage and that the arrangement pro- 
vides for for-hire transportation by the applicant. 

Even though the Commission found that the applicant had rendered 
an unlawful operation, it noted that ‘‘Gaylord takes the position that a 
discontinuance of the satisfactory service thus rendered by applicant 
for many years would leave a void that could not properly be filled by 
common carriers.’’ Accordingly the Commission authorized the appli- 
cant to serve Gaylord, as it had in the past, as a contract carrier. 

In Docket No. MC-114711 (Sub-No. 1), Frank Saslovsky, Extension 
—Crated and Uncrated Baby Carriages, Examiner Robert A. Joyner in 
his report and recommended order, served January 3, 1958, found that 
the applicant had exceeded the scope of its permit, authorizing the trans- 
portation of ‘‘baby carriages, uncrated,’’ when it transported baby 
carriages in cartons or wrapped in heavy paper, citing Murrow’s Trans- 
fer, Inc., Extension—Crated Furniture, 61 M. C. C. 599, 605. ‘‘How- 
ever,’’ said Examiner Joyner, ‘‘it would appear that the granting of 
authority to transport the involved articles, without limitation to or 
specification of the manner of packing, if any, would satisfactorily meet 
all of the requirements of the situation.’’ He accordingly recommended 
that the authority sought by the applicant to transport, among other 
things, crated or uncrated baby carriages be granted. 

Similarly Examiner Isadore Freidson in his report and recom- 
mended order in Docket No. MC-73905 (Sub-No. 2), Cirilo Fletcher and 
Elizabeth Fletcher—Crated Furniture, served January 7, 1958, citing 
the Murrow’s case, supra, held that the applicant exceeded the scope of 
its certificate, authorizing the transportation of ‘‘uncrated new and used 
furniture,’’ when it transported crated furniture. However, as the 
applicant for some time had been providing satisfactory service for the 
transportation of furniture in the described territory, both as to crated 
and uncrated shipments, the Examiner recommended that it be author- 
ized to transport, among other things, furniture, without any limitations 
as to crating. 

The wisdom of legitimatizing an unlawful operation by the grant 
of authority to allow its continuation was not discussed in the foregoing 
reports of the Commission, Examiner Joyner or Examiner Freidson. 








Water Transportation 
By WEs.ey Rocers, Editor 





Finance Docket No. 19995 
American Commercial Barge Line Co.—Merger—Blaske, Inc. 


By order January 21, 1958, Division 4 has approved and authorized 
merger of the properties and franchises of Blaske, Inc. into American 
Commercial Barge Line Company. Transfer to the latter company of 
the fourth amended certificate dated September 24, 1957, issued to 
Blaske, Ine. in No. W-551, is approved. The transaction is subject to 
consummation, as provided in the order, within 180 days of its date. 





W-1033 (No. 5) 
States Marine Corporation of Delaware 


An application has been filed for authority to transport, as a com- 
mon carrier by water, by self-propelled vessels, lumber from St. Helens, 
Ore. and Vancouver, Wash. to Port Everglades, Fla. 





Gulf Intercoastal Conference 


Acting on a request from the above-described Conference, Division 2 
of the I. C. C. has dismissed a proceeding under Section 5a of the 
Interstate Commerce Act in which Application No. 56 on behalf of the 
Isthmian Steamship Company (subsequently renamed Tri-Coast Steam- 
ship Company) and States Marine Corporation of Delaware, common 
carriers by water, sought approval of an agreement providing proce- 
dures for the joint consideration and establishment of rates, etc., ap- 
plicable to water transportation in intercoastal trade between Gulf ports 
and Pacific coast ports. 





W-1112 (No. 1) 
Maritime Trades, Inc. 


An application has been filed for temporary authority to engage in 
service as a contract carrier in the transportation of specified chemicals, 
plastic materials and magnesium articles between Saginaw and Bay 
City, Mich. on the one hand, and New York and Philadelphia on the 
other hand, for 180 days. Filed January 21, 1958. 
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W-406 (No. 5) 
Ohio Barge Line—Manganese Ore Pittsburgh, Pa. 


A hearing has been assigned for Columbus, Ohio (New Post Office 
Building) on February 17, 1958, on an application for authority to 
engage in service as a contract carrier in the movement of manganese ore 
by barge. The application is to add this commodity to this carrier’s 
presently authorized operations. 





W-1109 
Indian Towing Company 


Division 4 has denied an application filed to cover temporary 
authority as a contract carrier in the performance of towage of a barge 
used in the transportation of salt between Weeks, La. and Tampa, Fla. 





Tariff Circular 24 


Tariff Circular 24, containing rules to govern the construction, filing 
and posting of passenger-fare publications of rail or water common car- 
riers, was made public January 22, 1958 by the Interstate Commerce 
Commission. 

The new regulations, effective May 1, 1958, constitute a complete 
revision of regulations governing the construction of passenger tariffs 
of railroads, including sleeping-car companies, and of common carriers 
by water, as well as tariffs of railroad and/or water carriers, when joint 
with motor common carriers. 

In many instances, the regulations authorize methods of publication 
now permitted only by general permissions. Rules in the present tariff 
circulars which have become obsolete have been omitted. 

Tariff Circular 23, to be cancelled by the new circular, applies to 
water carriers and became effective in 1941 shortly after water carriers 
were made subject to ICC jurisdiction. 

Tariff Circular 18-A, also to be cancelled by the new regulations, 
became effective in 1911 to govern rail and water tariffs, and was 
amended in 1936 to apply to joint rail-water and/or motor tariffs. 





Freight Forwarder Regulation 


By Gres Morrow, Editor 





Investigation of Service Conducted Without Forwarder Permit 


The I. C. C. has instituted an investigation to determine whether 
a certain activity, now being conducted without a freight forwarder 
permit, is freight forwarder service. The order, dated December 30, 
1957, is docketed as FF-C-3, Southern Bonded Warehouse Company, 
Houston, Texas, Investigation of Operations. 

In addition to Southern Bonded Warehouse Company, the North 
Star Transfer, Division of North Star Coal Company, Pittsburgh, Pa., 
and Southern Barge Terminal, Houston, Texas, are made respondents 
to the investigation. 





Rates Found Unlawful Because Forwarder Service Not Performed 


In I & S No. 6777, Radio and Television Sets—IIll., Ind., N. J., N. Y., 
R. I., the I. C. C., Division 2, by report dated January 16, 1958, found 
that proposed reduced forwarder rates on radio and television sets were 
unlawful because the service performed was not that of a freight for- 
warder as defined in the Interstate Commerce Act. 

While several forwarders filed the reduced rates, only Lifschultz 
Fast Freight presented evidence in support of the rates. The report 
indicates that Lifschultz would consolidate the traffic into car batteries 
but says that Lifschultz stated that the shippers agreed ‘‘to tender the 
shipments in cars loaded by themselves.’’ Referring to section 402(a) (5) 
the Report states: ‘‘Thus, a freight forwarder must assemble and con- 
solidate and break bulk and distribute. By Lifschultz’ own statement, 
the instant shipments would be tendered in cars loaded by the shippers, 
and it is not established otherwise that the operation would be that of a 
freight forwarder. Thus, the proposed rates of Lifschultz are not shown 
to be lawful.’’ 

Rates of the other respondents were also required to be cancelled. 





I. C. C. Rejects Aggregate of Intermediates Theory in Upholding 
Forwarder Rate 


In No. 31974, Timms Spring Co. v. Universal, et al., decided Novem- 
ber 22, 1957, the I. C. C., Division 2, found that an assailed freight for- 
warder rate which exceeded combinations of separately established for- 
warder and motor carrier rates was not shown to have been unjust or 
unreasonable. In so doing the Commission followed its prior decision 
in Rhea Mfg. Co. v. Acme, 47 M. C. C. 280, where a similar situation 
was involved. 
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In the instant decision the complainant alleged that the forwarder’s 
through rate from Worcester, Mass., to Elyria, Ohio, was unreasonable 
because it exceeded the forwarder rate from Worcester to Cleveland 
plus the published rate of the truck line that handled the shipment from 
Cleveland to Elyria. The Division said that the forwarder was the only 
carrier named in the bill of lading and it assumed sole responsibility for 
the shipment—that the truck line acted merely as agent in delivering 
the shipments and collecting the charges—hence there was no basis for 
applying the principle of aggregate of intermediate rates relied upon 
by the complainant. 
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0. REGULATION 
02. Federal Regulation 


02.2 Interstate & Foreign Commerce 
02.23 Local Part of Through Movement 


02.23 Movements from points in Ill. to sites of shippers’ plants in II1., 
where after processing, commodities are or will be shipped to points in states 
except Ill., standing alone would be regarded as separate and distinct; but 
existence of appropriate transit arrangements covering movements into and 
out of shippers’ plants is deemed to be sufficient to convert these otherwise 
separate movements into a through interstate movement. MIIl. portions of 
through movements would constitute interstate movements. 66 M. C. C. 335. 
MC-112020, Sub 19, Commercial Oil Transport Ext.—Jacksonville, Ill., .. 
M. C. C. ...., 11-29-57, Div. 1. 


03. Interstate Commerce Commission 


03. Interstate Commerce Commission 

03. Agreements between carriers and labor organizations affecting 
labor relations between employers and employees are matters which Con- 
gress has seen fit to entrust to supervision of N. L. R. B., and Commission 
lacks jurisdiction to consider legality or propriety of such agreements. 
MC-C-1922, Galveston Truck Line Corp. v. Ada Motor Lines, Inc., 
M. C. C. ...., 12-16-57, Commission. 


04. Exempt Operations 


04.0 Agricultural 


04.00 Scope 

04.00 To extent applicant’s proposal is confined to straight loads of 
grain and ordinary livestock, it is exempt from certificate and permit re- 
quirements of Act under sec. 203(b)(6) thereof. MOC-116488, Wm. Moss 
Com, Car. App., 12-31-57, Div. 1 

04.00 Commodities within exemption include certain frozen foods, 
such as frozen fruits and vegetables, certain frozen seafoods, and frozen 
poultry. Many of shippers were concerned with movement of nonexempt 
and exempt commodities in same vehicle at same time, which operations 
would not fall within scope of exemption. MC-107515, Sub 208, Refriger- 
ated Transport Co., Inc. Ext.—Calif., 11-26-57, Div. 1. 


04.02 Animals, Fish & Products 


04.02 Fresh liquid eggs, fresh liquid egg yolks, and fresh liquid egg 
albumen are commodities which may be transported without Commission 
authority, sec. 203(b)(6). 148 F. Supp., 351 U. S. 49. MC-113908, Sub 21, 
Erickson Transport Corp. Ext.—Madison, 8. Dak., .... M. C. C. ...., 
12-31-57, Div. 1. 


04.03 Nonexempt Articles 


04.03 In 71 M. C. C. 457, transportation of frozen French-fried pota- 
tces found not within partial exemption of sec. 203(b)(6) of Act, inasmuch 
as this commodity has been processed considerably beyond frozen-vegetable 
condition described by court in 141 F. Supp. 599, affirmed in 352 U. S. 884. 
MC-111812, Sub 27, Midwest Coast Transport, Inc. Ext.—Mont., 

M. C. C. ...., 12-81-57, Div. 1. 


* References to mimeographed decisions which are not to be printed in full in 
Commission reports are to docket number and date. 

Beginning with Volume 300 1. C. C. (March, 1957-May 1957), all motor- 
carrier rate decisions, subsequent to those reported in Volume M. C. C. 69 
(November 1956-February 1957), will be included in the I. C. C. volumes, the 
M. C. C. designation no longer being used to number motor-carrier rate complaints. 
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04.1 Incident to Air Transport 


04.10 Generally 


04.10 Operation of transportation service by motor vehicle to extent 
it is confined to shipments received from, and delivered to, an air carrier 
under an airline bill of lading as part of continuous movement from point 
of pickup to actual point of delivery under such air bill of lading from 
airport at Portland, Maine, to airport at Boston, Mass., found to be exempt 
from regulation under part II of Act, under provisions of sec. 203(b) (7a) 
thereof and authority therefore not required. 48 M.C. C. 310. MOC-116517, 
C. P. Michaud Com. Car. App., .... M. C. C. » 12-19-57, Div. 1. 


04.5 Terminal Area Operations 
04.55 Taxicabs 


04.55 Duly licensed limousine operators, and those operating limousine 
services where no specific domestic license is required, engaged in operations 
which entail active solicitation of passengers for planned or prescribed 
round-trip sightseeing tours, use of printed advertising and hand bills, sale 
of tours by operator himself or by an agent or broker in advance, and issu- 
ance of tour tickets, are not exempt under sec. 203(b)(2) of Act and 
operating authority is required. 67 M. C. C. 621. 


Persons who are limitedly licensed and interested primarily in per- 
forming an ordinary taxicab service involving the usual local pickup and 
cne-way delivery of fares may also, on an on-call basis or when hailed from 
the street or a hack stand, transport such passengers on local sightseeing 
drives without other authority if the rated capacity of their vehicles does 
not exceed six fare-paying passengers as described in the applications filed 
by these respective applicants. So long as such persons conduct their busi- 
nesses without significant or aggressive solicitation, without holding out to 
the public of regular guided tours by advertisement or otherwise, or the 
sale of tickets by themselves or by brokers in advance, they may conduct 
sightseeing operations within the exemption of sec. 203(b)(2) and no 
operating authority is required, nor should it be granted. MOC-116578, 
E. W. Bevacqua Com. Car. App., .... M. C. C. , 12-30-57. 


04.9 Operations Within a Single State 
04.90 Generally 


04.90 Although sec. 1(22) of Act specifically excludes from Commis- 
sion jurisdiction the construction or abandonment of spur tracks located 
wholly in one state, it does not, however, exclude from Commission juris- 
diction the acquisition and operation of spur tracks. See 295 I. C. C. 585. 


F. D. 19888, Providence, W. & S. R. Co. Abandonment—Webster Branch, 
12-23-57, Div. 4. 


05. Types of Carriage 


05.9 Private Carriers 
05.90 Generally 


05.90 Applicant is engaged primarily as a dealer in feed and trans- 
portation to be performed is in furtherance of commercial enterprise of 
selling feed. Concluded that applicant will be primarily engaged in a 
bona fide noncarrier business, and that transportation to be performed, 
as a bailee and in furtherance of that noncarrier business, will be private 
carrier as defined in sec. 203(a)(17) of Act for which no authority from 
Commission is required. See 12 M. C. C. 516 and 17 M. C. C. 658. 
MC-116548, R. J. Vollbracht Cont. Car. App., 12-12-57, Div. 1. 
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1. PROCEDURE 
11. Proceedings 
11.0 Declaratory Orders 
11.05 Rates or Charges 


11.05 Commission reaffirmed findings in prior decisions that it has 
jurisdiction to make administrative determinations of lawfulness in past 
of charges on motor-carrier shipments. MC-C-1828, Schaeffer, Inc. v. O. A. 
Conklin Truck Line, Inc., .... I. C. C. , 12-17-57, Div. 3. 


12. Officers 
12.3 Joint Boards 
12.82 Composition Of 
12.32 Jurisdiction was conferred upon board by scope of authority 


requested. MC-7746, Sub 80, United Truck Lines, Inc. Ext.—Spokane, 
Wash. & Great Falls, Mont., .... M. C. C. , 12-31-57, Div. 1. 


13. Pleading 
13.7 Amendments 


13.70 Generally 


13.70 Subsequent to filing its affidavit, applicant sought to amend ap- 
plication to restrict proposed operations against transportation of coal tar, 
coal tar distillates and residue, asphalt and asphaltic admixtures. Since 
amendment narrows application, it will be permitted. MC-34030, Sub 5, 
Kauffman & Minteer, Inc. Ext.—Tullytown, Penna., .... M. C. C. ....; 
12-19-57, Div. 1. 


13.71 Enlargement of Claim 


13.71 Applicant is bound by its application and published notice. It 
failed to request amendment of application prior to or at hearing, and such 
amendment would have had effect of broadening application to possible 
prejudice of persons relying on Federal Register. MC-80319, Sub 76, South 
Pacific Transport Co. Ext.—Shorter Routes, Texas, 12-18-57, Div. 1. 


13.72 At Hearing 


13.72 Joint board under sec. 1.70 of General Rules of Practice is not 
empowered to entertain any amendment which would so narrow issues as to 
make a referred matter one which should be referred to a different joint 
board. MC-114848, Sub 8, Wharton Transports Ext.—Ark., .... M 

, 11-26-57, Div. 1. 


14. Process & Notice 
14.2. Upon Applications 
14.20 Generally 


14.20 It is long established procedure to substitute applicants in pro- 
ceedings of type here involved as result of mergers and similar proceedings. 
Substitution of authorized successor did not broaden scope of proposed 
operations and accordingly was not within provisions of sec. 1.241(a) of 
General Rules of Practice. MC-599, Sub 2, Bingler Vacation Tours, Inc. 
Ext.—Race Tracks in N. J., .... M. C. C. , 12-31-57, Div. 1. 


14.20 Where an association of carriers gives notice of intent to oppose 
an application, member carrier or carriers whose interest is or are affected 
should be specifically identified, failing which such carrier or carriers should 
be allowed to participate only upon petition for good cause shown in con- 
formity with rule 1.241(c)(2) of Commission’s General Practice Rules. See 
MC-59759, Sub 5, 72 M. C. C. 541, decided 8-23-57. MOC-1064387, Sub 5, 
Julius Crolle Ext.—Wearing Apparel, 12-13-57, Div. 1. 

14.20 MC-80819, Sub 76, South Pacific Transport Co. Ext.—Shorter 
Routes, 12-18-57, Div. 1. (See 13.71, Same Title). 
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14.22 Who May Complain 


14.22 Sec. 1.241(c) of General Rules of Practice, which requires ad- 
vance filing of an appropriate notice of intention to protest an application, 
merely establishes condition that must be met by a person seeking to become 
party to a proceeding before Commission. It does not apply to persons 
other than parties, and does not limit type of evidence a qualified party to 
proceeding may present. Certain carrier is not a party; nevertheless, fact, 
if it is a fact, that it is operating and considers itself competitive for traffic 
of supporting shippers is relevant to this proceeding and may be put in 
evidence by a qualified protestant in rebuttal of applicant’s evidence. Com- 
pare MC-96607, Sub 3, decided 10-3-57, 73 M. C. C. 129. Accordingly, 
it was an error to exclude testimony. MC-116471, Tisdale Transfer & 
Storage Co., Inc. Com. Car. App., .... M. C. C. ...., 11-27-57, Div. 1. 


15. Parties 


15.2 Joinder, Substitution or Severance 
15.20 Joinder 


15.20 Application dismissed with respect to all of vendee’s stock- 
holders, other than two who own in aggregate in excess of 86 percent of 
vendee’s outstanding capital stock, on ground that such joint authority is 
unnecessary under principle set forth in 39 M. C. C. 271. MC-F-6419, Long 
Island Delivery Co., Inc.—Pur. (Por.)—Askin Trucking Co., Inc., 12-19-57, 
Div. 4. 


15.20 While Service, Inc. owns 50 percent of capital stock of Motor 
Service, it is clear that individual applicant, through his ownership of the 
remaining 50 percent of capital stock and his official capacity as a director, 
controls or has power to control both companies, and that joint authority 
sought by Service, Inc. to acquire control of operating rights and property 
of Webber through transaction is unnecessary, under principles set forth in 
39 M. C. C. 271. Application to extent Service, Inc. has become a party 
herein dismissed. MC-F-6695, Fred Olson Motor Service Co.—Control & 
Merger—Webber Cartage Line, Inc., 12-3-57, Div. 4. 


15.21 Substitution 


15.21 MC-599, Sub 2, Bingler Vacation Tours, Inc. Ext.—Race Tracks 
in N. J.. .... M. C. C. ...., 12-31-57, Div. 1. (Please See 14.20, Same 
Title). 


15.3 Vicarious Representatives 
15.32 Rate Bureau 


15.32 To extent complainant bureau claims that its members are in- 
jured and seeks relief for them, it is acting in a representative capacity 
violative of rule 1.71 of Commission’s General Rules of Practice, and its 
appearance for this purpose will not be recognized. Complainant’s evidence 
consists of a statement by its tariff-publishing agent repeating in essence 
the ———. in complaint. No. 32164, Heavy & Specialized Carriers a 
Bureau v. U. S. A. C. Transport, Inc., .... I. C. C. ...., 12-30-57, Div. 2. 


16. Proof 


16.0 Generally 
16.05 Presumptions 


16.05 In absence of special justification, a through rate which exceeds 
aggregate of intermediate rates from and to same points over same route is 
presumed to be unjust and unreasonable. This presumption has not been 
rebutted. MC-C-1718, Ross Carrier Co., Div. Clark Equipment Co. v. Werner 
Transp. Co., .... I. C. C. ...., 12-10-67, Div. 2. 








=r wt bed Pete Ost 


bt bee OOS 









FEBRUARY, 1958 








16.2 Burden of Proof 


16.238 I & S Proceedings 


16.23 Before proposed reduced rates can be approved it must appear 
with reasonable certainty that they are compensatory, and burden of proof 
in this respect is upon proponent. I & S M-10007, Corduroy—Osceola, Ark. 
to Boston, Mass. & New York, N. Y., .... I. C. C. ...., 12-30-57, Div. 2. 


16.23 Burden of proving proposed reduced rates are just and reason- 
able is upon proponent thereof. An important element to be considered is 
whether rates would be compensatory. I & S M-9868, Fresh Meats, etc.— 
Denver, Colo. to Ill., Ind., Mo., Iowa, .... I. C. C. ...., 12-27-57, Div. 3. 


16.3 Official Notice 
16.34 Commission Proceedings 


16.34 Official notice taken that applicant has filed an application under 
sec. 212(c) to convert its presently-held contract carrier authority to com- 
mon carrier authority. MC-106437, Sub 5, Julius Crolle Ext.—Wearing 
Apparel, .... M.C. C. ...., 12-13-57, Div. 1 


16.34 Each case must be decided on its own merits, and grants to 
others on different records are no basis for a grant to applicant. MC-59120, 
Sub 12, Eazor Exp., Inc. Ext.—Alternate Routes, Ohio & Penna., 12-31-57, 
Div. 1. 


16.34 Although not of record here, official notice is taken of fact that 
applicant has common officers and stockholders with a motor common carrier. 
MC-34030, Sub 5, Kauffman & Minteer, Inc. Ext.—Tullytown, Penna., 

M. C. C. ...., 12-19-57, Div. 1. 


16.4 Witnesses 
16.40 Competency 


16.40 Witness for an opposing carrier was properly qualified as an 
Officer of carrier and his testimony was properly received. MOC-110841, 
Sub 6, Port Norris Exp. Co., Inc. Ext.—Mass., .... M. C. C. ...., 12-18-57, 
Div. 1. 


16.5 Testimony 


16.52 Verified Statements 


16.52 Modified-procedure form of hearing which was followed in this 
proceeding in general affords interested persons every right that open public 
hearings are designed to protect. It does not appear that a public hearing 
would elicit any further facts pertinent to issues herein. 

While it is true that form of presenting statements of protestants may 
not be in full technical compliance with rules of evidence, Commission is 
not bound by rigid rules of evidence ordinarily applied in judicial proceed- 
ings. F. D. 19652, Chicago, M., St. P. & P. R. Co. Abandonment, 12-6-57, 
Div. 4. 


16.52 In absence of evidence to contrary, Commission may and shall 
assume that where routes in connection with particular shipments are shown 
in complainant’s statement of facts, such shipments were so routed by 
shipper. No. 31999, Minnesota Liquid Fertilizer Co. v. Chicago & N. W. 
my. Oe, ...- LC. GC. .coce LEREST, Dev. GB. 


16.52 Affidavit states that witness made an investigation of conditions 
and circumstances surrounding movement of complainant’s shipments, ex- 
amined shipping papers and freight bills covering shipments, and has a 
personal knowledge of defendant’s tariffs. Motion to dismiss overruled. 
MC-C-1848, Toledo — ae Co. v. Lake Motor Freight Lines, Inc., .... 
-C. C. ...., 12-27-67, Div. 2. 
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16.6 Documents 
16.60 Competency 


16.60 With exceptions not here important (see 178 I. C. C. 627), when 
goods are delivered to a carrier for transportation and a bill of lading or 
receipt is tendered to shipper, latter is bound to examine the document and 
ascertain its contents. If he accepts it without objection, he is bound by 
its terms, and resort cannot be had to prior parol negotiations to vary 
those terms. No. 31858, Eliasberg Bros., Inc. v. Railway Exp. Agency, Inc., 
---- I.C. C. ...., 11-18-57, Commission. 


17. Hearing 


17.0 Requisites 
17.05 Argument 


17.05 Points at issue in this proceeding are, for the most part, matters 
of fact rather than matters of law. Oral argument would serve no useful 
purpose. MC-114019, Sub 5, Emery Transp. Co. Ext.—Madison, Wis., .... 
m. ©. GC. .. 2+, 19-Bi-6T, Dev. 1. 


17.4 Reception of Evidence 
17.40 Generally 


17.40 New applicant was substituted after two proceedings had been 
finally determined and they were reopened for further hearing but solely 
on issue of fitness of substituted applicant. At further hearing evidence 
based on question of need for service proposed was inadmissible as examiner 
had only one issue of the fitness of substituted applicant before him. 
MC-599, Sub 2, Bingler Vacation Tours, Inc. Ext.—Race Tracks in N. J., 

oo dike Mae Ge 600.0 BOE T, Ns Ee 


17.40 Betteatien matter introduced by respondent for first time in 
its argument will not be considered. I & S M-9420, Paper Covers— 
Milwaukee, Wis. to Detroit, Mich., .... I. C. C. ...., 12- 10- 57, Div. 2. 


17.42 Objection 


17.42 Objections otherwise relate to materiality of or weight to be 
accorded to matter objected to rather than to its admissibility. Objections 
in this respect are overruled. I & S M-9420, Paper Covers—Milwaukee, Wis. 
to Detroit, Mich., .... I. C. C. ...., 12-10-57, Div. 2. 


17.43 Rulings 


17.43 MOC-116471, Tisdale Transfer & Storage Co., Inc. Com. Car. App., 
... M. C. C. ...., 11-27-57, Div. 1. (See 14.22, Same Title). 


18.3 Exceptions 
18.338 Replies 


18.33 While applicant filed no exceptions to examiner’s failure to 
grant additional authority, it asserts in its reply that evidence supports such 
a@ grant and that authority may be awarded based upon showing made. 
This request of applicant is in nature of late-filed exceptions to which pro- 
testants have been afforded no opportunity to reply. In circumstances re- 
quest of applicant will not be considered. MC-9895, Sub 85, R. B. “Dick” 
Wilson, Inc. Ext.—Chemicals, 12-20-57, Div. 1. 


18.35 Defective 


18.35 Applicant’s exceptions do not comply with sec. 1.96 of Commis- 
sion’s General Rules of Practice; but in this instance, since record is small, 
pleading shall be considered. Applicant’s representatives are, however, 
cautioned to comply fully with Commission’s rules when filing future plead- 
—_ ri a a ta Julius Crolle Ext.—Wearing Apparel, .... M. C. C. 
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2. FRANCHISES 
20. Generally 


20.0 Jurisdiction 
20.01 Rail & Express Carriers 


20.01 F. D. 19883, Providence, W. & S. R. Co. Abandonment—wWebster 
Branch, 12-23-57, Div. 4. (See 04.90, Same Title). 


20.08 Restriction Upon Service 


20.08 Imposition upon service found to be required of a restriction 
limiting such service to handling of L.T.L. shipments would be indefinite, 
impractical, and difficult to police and would deprive shippers of a complete 
service which is not now available. MC-115841, Sub 8, Colonial Refrigerated 
Transp., Inc. Ext.—Del., .... M. C. C. ...., 12-31-57, Div. 1. 


20.08 Limiting of operating authority to T.Ls. only is contrary to 
basic concept of common carrier service. A common carrier holds itself out 
to serve public regardless of amount of freight tendered. MC-35396, Sub 13, 
Arnold Ligon Ext.—Lumber, 12-31-57, Div. 1. 


20.08 Restriction limiting proposed operations to T.L. shipments only 
allows a carrier to skim off cream of traffic and to offer less than a complete 
service. Grant to transport traffic in any quantities. Power of Commission 
to grant broader operating authority than is requested in an appropriate 
case was affirmed in 322 U. S. 1. MC-730, Sub 83, Pacific Intermountain 
Exp. Ext.—Glen Canyon Dam Site (Ariz.), 12-30-57, Div. 1. 


20.08 Certificates with unnecessary restrictions are not favored, and, 
in particular, with restrictions limiting transportation to shipments in T.Ls. 
cr to those of a particular weight. There is considerable doubt as to mean- 
ing of term “truckloads,” such restrictions invite difficult enforcement prob- 
lems, and they are not wholly consistent with obligations of common carrier 
to offer a complete service. MC-111170, Sub 35, Wheeling Pipe Line, Inc. 
Ext.—El Dorado, Ark., 12-30-57, Div. 1. 


20.09 Restriction Upon Equipment 


20.09 Restriction to ‘flatbed or lowboy”’ trailers, which equipment is 
most logical for use in movement of lumber, rather than against the most 
obvious and suitable equipment for the purpose, would appear to accom- 
plish nothing. It will not be imposed. MOC-111545, Sub 24, Home Transp. 
Co., Inc, Ext.—Lumber, .... M. C. C. ...., 11-22- 57, Div. 1. 


20.1 When Interstate Pentien Required 
20.12 Exempt Operations 


20.12 No authority is required to transport mail under a contract with 
Post Office Dept. or pursuant to an arrangement having approval of that 
Dept. MC-2890, Sub 32, American Buslines, Inc. Ext.—Iowa Hwy. 48, 
12-31-57, Div. 1. 


20.12 No authority is required to transport mail, and that portion of 
application will be denied. MC-1504, Sub 141, Atlantic Greyhound Corp. 
Ext.—Ravenswood, W. Va., 12-16-57, Div. 1. 


20.12 No authority is required to transport mail and applicant’s re- 


quest in this respect will be denied. MC-116648, A. A. Vautier Com. Car. 
App., 12-31-57, Div. 1. 


20.2 Administrative Policies 
20.22 Limited Term Certificates & Permits 
20.22 Certificate to extent it covers dangerous explosives limited in 
point of time to a period of five years from date thereof. 64 M. C. C. 219. 


MC-54515, Sub 6, Bangor & A. R. Co. Ext.—General Commodities, 
M. C. C. ...., 12-20-67, Div. 1. 
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20.22 It is now Commission’s practice to restrict grants of authority 
to transport dangerous explosives, in point of time, to a period of five years 
from effective date thereof. See 64 M. C. C. 299. MC-66562, Sub 1382, 
Railway Exp. Agency, Inc. Ext.—Keyport & Bangor, Wash. Naval Installa- 
tions, 12-12-57, Div. 1. 


To Same Effect: 


MC-66562, 1387, Railway Exp. Agency, Inc. Ext.—Colfax, Wash., 12-31- 
57, Div. 1. 


Corbin, Ky., Jellico, Tenn., Sub 1386, 12-31-57, Div. 1. 
Illiopolis, Ill., Sub 1381, 12-16-57, Div. 1. 
U. S. Hwy. 17, Sub 1384, 12-31-57, Div. 1. 


20.22 It is now Commission’s policy to limit certificates authorizing 
transportation of explosives to a term of five years in interest of safety. 
However, Commission has not limited certificates authorizing only an alter- 
nate route, since at expiration of specified period, carrier would still be 
authorized to transport explosives between termini. 71 M. C. C. 602. 
Accordingly, authority granted herein will not be limited in point of time. 
MC-66562, Sub 1383, Railway Exp. Agency, Inc. Ext.—Alternate Routes in 
W. Va., 12-13-57, Div. 1. 


20.22 In view of nature of commodities authorized to be transported 
(specified explosives and ammunition and component parts thereof) term of 
certificate limited to a period expiring five years from date thereof. Compare 
64 M. C. C. 299. MC-8948, Sub 85, Western Truck Lines, Ltd. Ext.—Ex- 
plosives—Phoenix, Ariz., 12-3-57, Div. 1. 


20.3 Conflicting Applications 


20.30 Generally 


20.30 Public need for service, once established, is not exclusive prop- 
erty of any applicant and normally, other things being equal, priority of 
filing is not determinative in making a selection. However, priority in 
filing, coupled with support of shippers and fact that certain applicant is 
only one with suitable terminal near origin, warrants a grant to that carrier. 
MC-22195, Sub 62, D. S. Dugan Ext.—Wibaux County, Mont., 12-20-57, 
Div. 1. 


20.34 Multiple Authority 


20.34 While shipper did not specifically support this applicant, it rep- 
resents that it needs services of those carriers which it did support as a 
minimum amount of service. Since this applicant already has certain 
authority to operate from origin plant, it should be allowed to transport 
certain petroleum products for shipper from this origin to points in two 
states. MC-110698, Sub 85, Miller Motor Line of N. Car., Inc., .... M. C. C. 
...., 12-2-57, Div. 1. (Embraced in MC-903, Sub 31). 


21. Nature & Extent of Operations 


21.0 Generally 
21.02 Duplication—Generally 


21.02 It shall be understood that authority granted herein to extent 
it is duplicative of any present authority of applicant shall be construed as 
conferring but one operating right. MC-46829, Sub 6, Allard Exp., Inc. Ext. 
—wWild Rose, Wis., 12-19-57, Div. 1 


21.02 Authority hereinafter granted, to extent it duplicates any 
authority now held by applicant, shall not be construed as conferring more 
than one operating right. MC-95818, Sub 8, T. L. Koser Ext.—Akron, N. Y., 
11-22-57, Div. 1. 
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21.1 Type of Operation 


21.10 Generally 


21.10 Mere fact that applicant contemplates engaging in only a rela- 
tively small operation and plans to serve only shippers of meat products does 
not qualify operation as contract carriage. Both common and contract car- 
riers engage in such operations. MC-116424, Sub 1, H. B. Fuller Cont. Car. 
Ts +.< + « Be Wn Me , 12-30-57, Div. 1. 


21.10 Applicants do not propose to assign motor vehicles for a con- 
tinuing period of time to exclusive use of any of shippers, nor do they con- 
template furnishing of a transportation service designed to meet distinct 
needs of such shippers, as contemplated by sec. 203(a)(15) of Act, as 
amended Aug. 22, 1957. In effect, they appear to be proposing what would 
be a common carrier service for they are seeking right to transport addi- 
tional traffic from and to considered points to use available space in their 


vehicles. MC-66539, Sub 9, Phil Krass & Mary Kransnowsky Ext.—Addi- 
tional Commodities, .... M. C. C. , 12-31-57, Div. 1. 


21.11 Common Carrier 


21.11 Since applicant’s proposed operations are those of a common 
carrier, he will not enter into written bilateral contracts with shippers for 
transportation of a series of shipments. MC-116424, Sub 1, H. B. Fuller 
Cont. Car. App., .... M. C. C. , 12-30-57, Div. 1. 

21.11 Proposed operation by applicant found to be that of a common 

Cc. 


carrier. MC-116485, Chas. C. Gay Cont. Car. App., .... M. C. 
12-19-57, Div. 1. 


21.13 Contract Carrier 


21.13 Applicant meets new definition of contract carrier as he pro- 
poses to serve only a single shipper, dedicating all of his equipment to that 
shipper and providing personalized service necessary to meet distinct needs 
* Saar —— Edward Hanley Cont. Car. App., .... M.C.C....., 

Vv 


21.2 Dual Operations 
21.21 Public & Private 


21.21 In 7M. C. C. 369 and 64 M. C. C. 821, for-hire operations in- 
tended to be conducted merely as an adjunct to or to obtain return loads for 
private carrier operations have been denied, operating authority has been 
granted to persons engaged in private carriage where it appeared combined 
operations would not be conducted in a manner detrimental to public 
interest. 33 M. C. C. 226. There is no indication here that applicant’s 
private transportation service would be so interrelated to applicant’s private 
transportation activities as to permit him to take advantage of shippers or 
competing carriers. However, conditions imposed to insure separate opera- 
tion. MC-116424, Sub 1, H. B. Fuller Cont. Car. App., .... M.C.C. ...., 
12-30-57, Div. 1. 


21.22 Common & Contract 


21.22 Operations following transaction would involve territory and 
commodities substantially differing from those authorized to be served by 
commonly controlled contract carrier, and this transaction would present no 
undesirable dual operation complication. Control found consistent with 
provisions of sec. 210 of Act and National Transportation Policy. MO-F- 


6680, H. L. Grubbs, Jr.—Control—Morton Schneider's Transfer, Inc., 
12-30-57, Div. 4. 


21.22 Applicant’s president holds authority to operate as a contract 
carrier of different types of commodities and serves a different class of 
shippers than applicant. There is little opportunity here, if any, for dis- 
criminatory practices which Congress intended to preclude under sec. 210 
of Act. See 47 M. C. C. 897 where dual operations by applicant and its 


president were approved. MC-107515, Sub 208, Refrigerated Transport Co., 
Inc. Ext.—Calif., 11-26-57, Div. 1. 
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21.3 Routes Operated 


21.32 Off-Route Points 


21.32 Commission has in some instances inclined to view that points 
as far as 15 miles from an authorized route should not be considered ‘“‘off- 
route” points. However, it has also granted off-route points as far away 
from appurtenant route as 25 miles, depending somewhat on area involved, 
and in many instances it has granted authority to serve all off-route points 
within 25, 30, or even more miles of a particular city. MC-106914, Sub 16, 
Harold Fine Ext.—Lorain Assembly Plant (Ohio), 12-13-57, Div. 1. 


21.4 Joinder of Authority 
21.42 Restrictions 


21.42 Since no valid reason appears for imposition of restriction 
against tacking, and as exceptant has failed to show how it would be ad- 
versely affected by omission of restriction, concluded that such restriction 
is not here required. 66 M. C. C. 529. MC-92988, Sub 212, Eldon Miller, 
Inc. Ext.—Liquid Chemicals from Mapleton, Tl, .... M. C. C. ... 
11-22-57, Div. 1. 


21.5 Points Authorized 


21.50 Generally 

21.50 Description authorizing service between points on and east of 
a specified highway is both specific and territorial in character and properly 
should be construed as authority to serve not only all of any municipality 
astride the highway but also all points in its commercial zone, even those 
west of the highway. Compare 54 M. C. C. 21, 94. MC-116255, Cox Car 
Leasing, Inc. Cont. Car. App., .... M. C. C. ...., 12-11-57, Div. 1. 


21.51 “To or From” Restrictions 


21.51 In view of limited nature of commodities involved there is no 
real need for restriction to ‘‘mines and mill sites,’’ and it will be dropped. 
MC-112558, Sub 4, C. A. Gundersen Ext.—Concentrates, .... M. C. C. ...., 
12-19-57, Div. 1. 


21.53 Cities 

21.53 In view of fact that Washington and Capitol Heights are incor- 
porated communities it is unnecessary to specify terminal points in such 
communities. Compare 46 M. C. C. 377. MC-3677, Sub 35, W. M. A. Transit 
Co. Ext.—Capitol Heights, Md., 12-20-57, Div. 1. 


21.55 Indefinite Locations 


21.55 Destinations of hydrochloric acid should not be limited to oil 
and gas well locations. Such a limitation lacks definiteness and should not 
be imposed. Compare 48 M. C. C. 568. MC-9895, Sub 85, R. B. “Dick” 
Wilson, Inc. Ext.—Chemicals, 12-20-57, Div. 1. 


21.57 Commercial Zone Formula 

21.57 Island and West Memphis are within corporate limits of Mem- 
phis, and authority from Memphis will include authority from Island. 
MC-83539, Sub 19, C & H Transp. Co., Inc. Ext.—Memphis, Tenn., 12-31-57, 
Dev. i. 

21.57 Authority to serve Akron includes points within five miles of 
city limits, based on 1950 census showing population in excess of 274,600 
persons. 54 M. C. C. 21. MC-19201, Sub 100, Pennsylvania Truck Lines, 
Inc. Ext.—Alternate Routes in Ohio, 12-12-57, Div. 1. 

21.57 Grant to serve Morgantown, W. Va., includes authority to serve 
points within four miles of Morgantown, and authority to serve Bellefonte 
carries with it right to serve points within two miles thereof which includes 


therein plants of Titan. See 46 M.C. C. 665. MC-80244, Sub 10, Shoemaker 


Bros., Inc. Ext.—Morgantown, W. Va., 12-31-57, Div. 1. 








i i i 


oe ed 


"RON SNS FD 





FEBRUARY, 1958 561 





21.59 Commercial Zones—Specific 


21.59 Cicero, Ill. and East Chicago and Whiting, Ind., are part of 
Chicago commercial zone. See 1 M. C. C. 673, 677. MC-50069, Sub 187, 
Refiners Transport & Term. Corp. Ext.—Lubricating Oil Additives, 12-31-57, 
Div. 1. 


21.6 Equipment Operated 
21.60 Generally 


21.60 If a carrier has authority to transport a specific commodity in 
its own tank trailer, then it has authority to transport same commodity in 
equipment owned by shipper. MC-31600, Sub 415, P. B. Mutrie Motor 
Transp., Inc. Ext.—Benzyl Chloride, in Bulk, .... M. C. C. ...., 12-30-57, 
Div. 1. 


21.68 Leased Equipment 


21.68 Mere publication of a tariff rule providing an allowance for 
use of shipper’s equipment is not equivalent of a bona fide lease and effect 
thereof terminates when shipment is delivered and use of equipment by 
earrier for which an allowance is made is terminated. Situation might be 
different if carrier in conformity with Commission’s leasing regulations were 
to enter into a bona fide lease of equipment beginning at commencement of 
outbound movement and continuing at least until empty equipment had been 
returned to shipper. MC-31600, Sub 415, P. B. Mutrie Motor Transp., Inc. 
Ext.—Benzyl Chloride, in Bulk, .... M. C. C. ...., 12-30-57, Div. 1. 


21.7 Service Authorized 
21.71 Class of Patrons 


21.71 Auxiliary or supplemental condition when coupled with key- 
point limitation is intended to authorize all-motor movements in transpor- 
tation of any available traffic, at rail rates and on rail bills of lading, which 
could otherwise move over lines of the railroad. See 41 M. C. C. 721. So 
long as there is no requirement that shipments transported by applicant have 
a prior or subsequent movement by rail, as is case with respect to certain 
certificates now held by applicant, and so long as it observes key-point limi- 
tations and shipments move on rail bills of lading and at rail rates, trans- 
portation of air traffic by applicant would constitute a service that is 
auxiliary and supplemental of rail service and is authorized. See MC-30319, 
Sub 62, .... M. C. C. ...., decided 11-8-57. MC-30319, Sub 76, South 
Pacific Transport Co. Ext.—Shorter Routes Texas, 12-18-57, Div. 1. 


21.72 Kind of Shipment 


21.72 Authority to transport “heavy and bulky articles’? cannot be 
considered to confer more extensive authority than is held by “heavy 
haulers.” 61M. C. C. 209. MC-29886, Sub 85, Dallas & Mavis Fwdg. Co., 
Inc. Ext.—Churubusco, Ind., .... M. C. C. ...., 12-19-57, Commission. 


21.72 Rejected shipments may be returned to their respective origins 
without specific authority. MC-116485, O. C. Smith Cont. Car. App., 
12-31-57, Div. 1. 


21.76 Transportation of Motor Vehicles by Rail or Water 


21.76 Once commodity in equipment Owned by shipper is delivered at 
destination, shipper-owned trailer ceases to be an instrumentality and be- 
comes an orphaned piece of equipment remote from its home base, movement 
of which, on return or otherwise, is for-hire carriage for which authority is 
required. MC-31600, Sub 415, P. B. Mutrie Motor Transp., Inc. Ext.— 
Benzyl Chloride, in Bulk, .... M. C. C. ...., 12-30-57, Div. 1. 
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21.9 Authorized Transportation of Persons 
21.92 Charter Operations 


21.92 A certificate authorizing certain regular-route passenger Opera- 
tions between points in Maine entitles applicant to conduct charter opera- 
tions from points in territory served to any points in United States. 
MC-54515, Sub 6, Bangor & A. R. Co. Ext.—General Commodities, 

M. C. ©. ...+; 18-30-67, Div. i. 


22. Commodity Authority 


22.0 Generally 
22.00 Intended Use 


22.00 Authority to transport ‘‘contractors’ equipment’’ and so-called 
“oil field’? commodities are subject to “intended use’’ test and fall logically 
into same category. See 62 M. C. C. 586; 49 M. C. C. 567. When a carrier 
with such restricted authority is tendered shipments of commodities which 
are used in particular manner contemplated by its certificate to such a 
predominant extent as to virtually exclude all other uses, carrier may assume 
without making an investigation that shipments offered are for that use, 
provided, of course, it has [sic no] information or notice to contrary. See 
63 M. C. C. 47, 54 M. C. C. 221 and 54 M. C. C. 447. MC-29886, Sub 85, 
Dallas & Mavis Fwdg. Co., Inc. Ext.—Churubusco, Ind., .... M. C. C. 
12-19-57, Commission. 


22.01 Interpretation 


22.01 Interpretation of restriction “in quantities of 5000 Ibs. or 
more’”’ hinges upon meaning attributed to word ‘‘quantities.’’ The question 
presented can be resolved by a consideration of report in ‘“‘grandfather’”’ 
clause proceeding. Considering language in 6 M. C. C. 673, joint board 
report in that proceeding, restriction was not intended to apply to single 
shipments, but was intended to establish a minimum load. MC-75320, 
Sub 34, Campbell Sixty-Six Exp., Inc. Interpretation of Certificate, 

M. C. C. ...., 11-36-67, Div. 1. 


22.05 “General Commodities” 


22.05 Authority to transport general commodities without exceptions 
includes right to transport dangerous explosives. MC-54515, Sub 6, Bangor 
& A. R. Co. Ext.—General Commodities, .... M. C. C. ...., 12-20-57, 
Div. 1. 


22.06 Descriptions 


22.06 Stated purpose of Descriptions case, 61 M. C. C. 209, was to 
establish uniform commodity descriptions under class or generic headings, 
and to facilitate interpretation of such terms in certificates subsequently 
issued by Commission. Because certificates considered herein were issued 
before that proceeding and there is no apparent justification for further 
delineating the commodity description at this time, words ‘‘as described in 
appendices II and III, respectively, of report in * * *, 61 M. C. C. 209” will 
be eliminated from a granted. MOC-18175, Sub 166, Creston Transfer 
Co. Ext.—Calif., . a. C.o. ... i, ROOT, Dee. 1. 


22.08 Proof of Special Commodity Class 


22.08 Commodity classification will be granted in practical terms in 
interest of simplicity and reasonable regulation, and thus showing of need 
for each and every commodity which may fall within a generic term is not 
required to warrant grant of authority for transportation of an entire class 
of commodities. MC-106200, Sub 5, Hoffman Transfer, Inc. Ext.—Groceries, 
12-19-57, Div. 1. 
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22.4 Rough Forest Products 
22.42 Posts, Poles, Piling 


22.42 Piling and posts considered never reach stage of lumber or 
lumber products. After initial processes of trimming and cutting to length 
have been completed, they are chemically treated and pressurized and 
shipped directly to consumer, and consequently must be considered as ‘forest 
products” that have been specially treated. MC-103498, Sub 5, W. D. Smith 
Ext.—La., .... M. C. C. ...., 12-16-57, Div. 1. 


22.5 Semi-Processed Material 
22.53 Vegetable & Animal Oils & Grease 


22.53 Lard and tallow are animal fats. MC-112020, Sub 19, Commer- 
cial Oil Transport Ext.—Jacksonville, Tll., .... M. C. C. ...., 11-29-57, 
Div. 1. 


22.55 Lumber 


22.55 Doors are finished mill product and are not “lumber.” MC- 
111545, Sub 24, Home Transp. Co., Inc. Ext.—Lumber, .... M. C. C. ...., 
11-22-57, Div. 1. 


22.55 In order for a particular article to be embraced within com- 
modity description “lumber” or “lumber products,”’ it must at some stage 
of its production be processed by a sawing or planing mill operation after 
the fallen tree is initially trimmed and cut to length. MC-103498, Sub 5, 
W. D. Smith Ext.—La., .... M. C. C. ...., 12-16-57, Div. 1. 


22.7. Machinery, Equipment, Implements & Appliances 
22.75 Commercial & Professional 


22.75 Transportation of uncrated tabulating machines is within scope 
of authority of so-called household goods carrier. 110 F. Supp. 273, and 
67 M. C. C. 319, 330. MC-31024, Sub 24, Neptune Storage, Inc., Ext.— 
Calif. & Minn., .... M. C. C. ...., 11-22-57, Div. 1. 


22.78 Other Transportation 


22.78 For transportation purposes, tractors, like automobiles, for ex- 
ample, have achieved a class identity separate and apart from ‘“‘machinery” 
such that they may not be transported as ‘“‘machinery.”” MC-29886, Sub 85, 
Dallas & Mavis Fwdg. Co., Inc. Ext.—Churubusco, Ind., .... M. C. C. ...., 
12-19-57, Commission. 


22.8 WNecessaries 
22.81 Manufactured Foods 


22.81 While applicant requested right to transport “groceries,” all of 
the new food items which Procter and Gamble desires to ship are included 
within term ‘‘foodstuffs’’ which is a more limited commodity description and, 
therefore, latter description will be used in grant made herein. MC-67583, 
Sub 2, Kane Transfer Co. Ext.—Groceries, .... M. C. C. ...., 11-25-57, 
Div. 1. 


22.81 Malt beverages have not been classified in transportation in- 
dustry as food or food products, but instead have been considered as separate 
and distinct commodities. MC-116564, L. W. & Margaret J. McCurdy Cont. 
Car. App., .... M.C.C. ...., 13-17-67, Div. 1. 


22.84 nee 

22.84 Description ‘“‘malt beverages’’ includes commodity beer, and ac- 
cordingly, authority granted will describe only malt beverages. MC-25869, 
Sub 6, M. R. & M. D. Nolte Ext.—Malt Beverages Direct Service to Seven 
States, 12-19-57, Div. 1. 
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22.86 Furniture & Furnishings 


22.86 Term ‘“‘furnishings’’ includes articles such as draperies, floor 
coverings, and other similar items which are not embraced in terms “furni- 
ture, fixtures, or appliances.’’ MC-18175, Sub 166, Creston Transfer Co. Ext. 
—Calif., .... M.C.C. ...., 12-18-57, Div. 1. 


23. Qualification of Applicant & Providence of Operation 


23.1 Financial Condition 
23.10 Proof, Requisite 


23.10 Pertinent issue here is whether substituted applicant presently is 
fit to conduct proposed operations, and proposed inquiry into its past finan- 
cial condition is not pertinent thereto. MC-599, Sub 2, Bingler Vacation 
Tours, Inc. Ext.—Race Tracks in N, J., .... M.C.C..... , 12-31-57, Div. 1. 


23.10 While applicant’s current liabilities slightly exceeded its assets, 
and it had a slight deficit in earned surplus from May 1 to November 30, 
1956, at time of hearing it was operating at a profit and had a slight surplus. 
Applicant is fit and able financially and otherwise properly to perform pro- 
posed operation. MC-115212, Sub 1, H. M. H. Motor Service Ext.—Midwest 
Points, 12-18-57, Div. 1. 


23.10 While applicants’ current liabilities are greater than their cur- 
rent assets, it does not appear that they are in any financial difficulty. 
Granted. MC-25869, Sub 6, M. R. & M. D. Nolte Ext.—Malt Beverages 
Direct Service to Seven States, 12-19-57, Div. 1. 


23.3 Facilities & Equipment 
23.30 Generally 


23.30 Applicant’s lack of terminals should not be considered conclu- 
sive of his ability to meet shipper’s requirements. MC-116513, R. N. Graham 
Cont. Car. App., .... M.C. C. ...., 12-20-57, Div. 1. 


23.30 Fact that some of niaaean used by applicant is leased under 
long term contracts has no adverse bearing upon determination of fitness 
and ability of applicant to perform proposed service. MC-106200, Sub 5, 
Hoffman Transfer, Inc. Ext.—Groceries, 12-19-57, Div. 1. 


23.6 Unauthorized Operations 
23.61 Extenuating Facts 


23.61 While applicant has performed certain unauthorized operations, 
under belief that his authority to transport ore included commodities con- 
sidered herein, such operations were performed under circumstances which 
do not warrant finding that applicant is unfit to perform operation proposed. 
MC-112558, Sub 4, C. A. Gundersen Ext.—Concentrates, .... M. C. C. 
12-19-57, Div. 1. 


23.62 Good Faith 


23.62 Under lease arrangement between applicants and shipper, the 
former assumed control of drivers and responsibility for operation of equip- 
ment; and, therefore, in effect they have been conducting an unauthorized 
operation. Evidence, however, does not establish a wilful violation of law. 
Finding of fitness is not to be construed as condoning past unauthorized 
operations. MC-116564, L. W. & Margaret J. McCurdy Cont. Car. App., .... 
B.C. C. . «+05 BER TO7, Eee. 1. 


23.62 Applicant has transported considered commodities without 
proper authority; it does not seem to have performed such service with a 
wilful disregard of provisions of Act, but rather as result of an honest 
misunderstanding of its operating authority. MC-103498, Sub 5, W. D. 
Smith Ext.—La., .... M. C. C. ...., 12-16-57, Div. 1. 
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23.7 Past Violation of Laws or Regulations 
23.71 Safety 


23.71 Finding made as to need for operations covered by applications, 
but issue of fitness will be considered at a later date subsequent to final dis- 
position of proceedings in MC-C-1413 and MC-C-1783, wherein applicant 
herein was found in violation of safety regulations of Commission. MO-200, 
Sub 174, Riss & Co., Inc. Ext.—Compressed Gases, 12-19-57, Div. 1. 

23.71 In connection with applicant’s violations of Commission’s Motor 
Carrier Safety Regulations, it seems that certain violations did occur and 
that applicant has taken corrective measures to prevent future violations. 
In circumstances, evidence does not warrant finding that applicant is unfit 
to conduct proposed operation. MOC-108498, Sub 5, W. D. Smith Ext.—La., 

o Mi. GL. 2c cy SERCO OT, Date A. 


24. Need for Proposed Operation 


24.0 Generally 
24.01 Requisite Proof 


24.01 Need for a new irregular route service is not established when 
existing motor carrier service has not been shown to be inadequate. 
MC-107811, Sub 12, Louis Alley Ext.—Oregon, .... M. C. C. ...., 12-31-57, 
Div. 1. 


24.01 In proceedings of this nature it is incumbent upon applicant to 
establish by convincing shipper evidence that there is a public need for 
proposed service, and that existing carriers are unwilling or unable to 
provide such service. MO-104819, Sub 90, Colonial Refrigerated Transp., 
Inc. Ext.—Tenn., 11-26-57, Div. 1. 


24.01 Cost per mile is not an essential part of applicant’s case on an 
application for a new operating right. MC-114019, Sub 5, Emery Transp. 
Co. Ext.—Madison, Wis., .... M. C. C. ...., 12-31-57, Div. 1. 


24.01 In proceedings such as this it is incumbent on applicant to show 
an affirmative need for proposed service which is not otherwise available 
from existing carriers. MC-106009, Sub 4, J. A. Emory Ext.—Larger Terri- 
tory from Copperhill, Tenn., .... M. C.C. ...., 12-12-57, Div. 1. 


24.01 There is nothing improper in authorising a carrier to be highly 
specialized even though service may be within authority of existing carriers, 
when it has been shown that they are unable to provide service which is 
needed. MC-31024, Sub 24, Neptune Storage, Inc. Ext.—Calif. & Minn., 
0600 Bee Gly Gs 0s 0 cg BEET, BO Os 


24.01 Unless services of existing carriers are shown to be inadequate, 
authorization of additional service in area is not warranted. MOC-110841, 
Sub 6, Port Norris Exp. Co., Inc. Ext.—Mass., .... M. C. C. ...., 12-18-57, 
Div. 1. 


24.01 As no need is shown for county-wide service and as such a grant 
might adversely affect rail service, destination grant will be confined to those 
points at which supporting dealers are located. MC-116447, D. B. Simmons 
Com. Car. App., 12-31-57, Div. 1. 

24.01 In proceedings of this nature it is incumbent upon applicant 
affirmatively to show a need for service proposed and that existing carriers 
cannot or will not provide reasonably adequate service before operation by 
new competitive carrier in the field may be authorized. MC-10761, Sub 67, 
Transamerican Freight Lines, Inc. Ext.—Studebaker-Packard Plant, (Mich.), 

oo Be G, GS wcceg ARROST, DOV. 1. 

24.01 Supporting motor carriers’ testimony to effect that they had 
difficulty securing interline service at Phoenix has little probative value in 
absence of showing that such carriers’ shippers had no other reasonably 
adequate motor carrier service available or that shipments were not other- 
wise handled satisfactorily. MC-8948, Sub 35, Western Truck Lines, Ltd. 
Ext.—Explosives—Phoenix, Ariz., 12-3-57, Div. 1. 
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24.03 Contract Carriage 


24.03 Proposed service would not be provided by assignment of motor 
vehicles for a continuing period of time to exclusive use of each person or 
concern served, nor would it involve furnishing of transportation services 
designed to meet distinct need of each individual customer. Denied. 
MC-116461, R. H. Bahrenfuss Cont. Car. App., .... M. C. C. , 12-18-57, 
mat.. 3. 


24.03 Protestants did not submit evidence in opposition to application. 
There is no evidence of record therefore as to their facilities or their ability 
to perform proposed operation. In circumstances, there is no basis upon 
which it can be found that existing facilities are adequate and concluded 
that need has been shown for applicant’s service. MC-1051, Sub 3, Fannie 


Bass, Executrix, Estate of Samuel Bass Ext.—Wilmington, Del., 12-19-57, 
mer. i. 


24.03 Supporting shipper requires extension of specialized service 
proposed which it cannot obtain from existing motor carriers since none 
offers a combination on-hanger-package service to be coordinated with 
shipper’s organization. Interim permit approved. MC-115212, H. M. H. 
Motor Service Ext.—Midwest Points, 12-18-57, Div. 1. 

24.03 Applicant provides shipper a highly personalized service in 
nature of a ‘“‘house trucker,’’ with complete dedication of all equipment and 
personnel to supporting shipper’s needs; and manner of operation proposed 
by applicant appears to have distinct advantages over method of operation 
which protestants, as common carriers, necessarily would employ. MC- 
106200, Sub 5, Hoffman Transfer, Inc. Ext.—Groceries, 12-19-57, Div. 1. 


24.03 In determining whether proposed contract carrier operation 
will be consistent with public interest, it must be ascertained whether 
reasonable requirements of supporting shipper may adequately be met by 
available carriers. While it may be that applicant could render a somewhat 
faster service due to its proximity to shipper’s plant and could provide 
shipper with certain benefits as a contract carrier, these advantages alone 
would not support a grant of authority for an additional carrier in an area 
already adequately served. MC-116446, Harold Schugel Cont. Car. App., 
ere Ee , 12-18-57, Div. 1. 


24.03 Degree of specialization sufficient to warrant grant of contract- 
carrier authority, despite existence of authorized motor common carrier 
service, has not been shown. MC-116161, L. C. Tesch Cont. Car. App., 
11-26-57, Div. 1. 


24.03 Burden of proof is upon applicant to show need for proposed 
operation that cannot be adequately met by present transportation facilities. 
No such showing has been made here. MO-115848, Sub 1, Transport Service 
Co. Cont. Car. App., .... M. C. C. , 11-26-57, Div. 1 


24.04 Parallel State Authority 


24.04 Applicant already has received intrastate authority which per- 
mits him to serve majority of points sought to be served, and only a mini- 
mum amount of additional capital would be required to carry interstate 
passengers. MOC-116648, A. A. Vautier Com. Car. App., 12-31-57, Div. 1 


24.09 Substitution of Contract for Private Carriage 


24.09 Record clearly establishes that an abundance of service is avail- 
able to meet needs of supporting shipper. Instead of using these services 
shipper has resorted to operation of proprietary or a equipment. 
Denied. MC-116476, G. C. Hogan, 3rd., Cont. Car. App., .... M.C.C. ...., 
12-26-57, Div. 1. 


24.09 In absence of for-hire service, shippers handle initial movements 
to railheads and wharves in private carriage. They do not desire to continue 
this practice, and will tender traffic to applicant if his service is made avail- 
able. Granted. MC-85396, Sub 23, Arnold Ligon Ext.—Bulk Commodities, 
12-31-57, Div. 1. 
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24.1 Patron Need 
24.10 Requisite Proof 


24.10 Testimony of supporting race track operators not considered 
sufficient to establish a need for reasons that there is no showing that they 
will use proposed service and they have a natural desire to have as much 
service available to their respective tracks as possible, regardless of actual 
need therefor. MC-599, Sub 2, Bingler Vacation Tours, Inc. Ext.—Race 
Tracks in N. J., .... M. C. C. , 12-31-57, Div. 1. 


24.10 Large percentage of products of one shipper move by unauthor- 
ized carrier even though authorized service is available, and shipper is aware 
of its continued and knowing use of such service. Evidence of latter shipper 
and of representatives of certain other concerns having little or no control 
over traffic transported is entitled to little consideration. MO-104819, 
Sub 90, Colonial Refrigerated Transp., Inc. Ext.—Tenn., 11-26-57, Div. 1. 


24.10 Shippers’ need for flexibility in obtaining inbound shipments 
from fluctuating sources of supply at various and widely diverse points 
throughout considered states and in distributing processed commodities to 
equally widespread points together with fact that large number of identified 
origin and destination points were representative only, justify a grant of 
statewide authority. MC-112020, Sub 19, Commercial Oil Transport Ext.— 
Jacksonville, Tll., .... M. C. C. , 11-29-57, Div. 1. 


24.10 In circumstances, evidence proffered by both freight forwarders 
and receiving public properly may be considered. MC-114409, Sub 1, G. A. 
Dobbert Com. Car. App., .... M. C. C. , 12-18-57, Div. 1 


24.10 Although protestant objects to joint board’s considering ship- 
per’s comparison of its projected transportation needs with needs of an 
existing plant, comparison was properly admitted in evidence and considered, 
since it represents shipper witness’ experience and is germane to issues. 
MC-106914, Sub 16, Harold Fine Ext.—Lorain Assembly Plant, (Ohio), 
12-13-57, Div. 1. 


24.10 Broker arranges for transportation, and broker, as agent of 
receiver, may reasonably be expected to abide by latter’s wishes. MC-26907, 
Sub 18, Ripon Trucking Co. Ext.—Flour, .... M. C. C. ...., 12-20-57, 
Div. 1. 


24.10 Shipper testimony is inconclusive as to positive need for addi- 
tional service. Denied. MC-8989, Sub 161, Howard Sober, Inc. Ext.—Utah, 
ers | , 12-11-57, Div. 1. 


24.11 Preference or Desire 


24.11 Fact that shipper prefers applicant’s service to that of other 
motor carriers is not sufficient reason to justify a grant of authority. 
MC-43038, Sub 403, Commercial Carriers, Inc. Ext.—West Coast, 12-31-57, 
Div. 1. 


24.11 At most, evidence merely establishes desire on part of shippers 
to have additional service available during peak periods. This is not suffi- 
cient proof of public need to warrant grant of authority to applicant. 
MC-116269, C. W. Friend Com. Car. App., 12-19-57, Div. 1 


24.11 If shipper desires contract carrier service simply as a way to 
obtain rates lower than prevailing common carrier rates and not because 
cf material deficiencies in existing common carrier service, it is clear that 
a permit should not be granted. MC-89706, Sub 25, Motorway Corp. Ext.— 
Sugar, .... M. C. C. , 12-31-57, Div. 1. 

24.11 A mere desire to have motor carrier service available in event 
a need might arise is too speculative to form a proper basis for a grant of 
authority. MC-116446, Harold Schugel Cont. Car. App., . Cc. C. 
12-18-57, Div. 1. 


24.11 Fact that shipper prefers a single-line service is not sufficient 
to warrant grant of authority to the three applicants herein in absence of 
showing of need therefor. MC-8989, Sub 161, Howard Sober, Inc. Ext.— 
Ue ...+ m. CG. , 12-11-57, Div. 1. 
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24.12 Inadequate Patron Facilities 


24.12 It is not supporting shipper’s obligation to provide adequate 
loading facilities. MO-116281, Frank De Leo Cont. Oar. App., 12-24-57, 
Div. 1. 


24.13 Use of Existing Carriers 


24.13 Unless and until services of other carriers have been tried and 
found inadequate, finding that additional authorization would be consistent 
with public interest and National | ogg age Policy is not —_— 
MC-116255, Cox Car Leasing, Inc. Cont. Car. App., .... M. C. “~ 
12-11-57, Div. 1. 


24.13 It is true that some of supporting witnesses may not have been 
fully aware of all available services and that most of them have not tested 
adequacy of existing carriers’ T.L. service. However, their past unsatis- 
factory experience cannot be ignored. MC-116471, Tisdale Transfer & Stor- 
age Co., Inc. Com. Car. App., .... M. C. C. » 11-27-57, Div. 1. 


24.15 pneneaien Patron Market 


24.15 While supporting shipper’s need for service has been limited in 
past to points in one state, it is presently soliciting business throughout 
entire destination area; and it can be reasonably expected that sales will 
soon be made there. Interim permit granted. MC-1051, Sub 8, Fannie Bass, 
Executrix, Estate of Samuel Bass Ext.—Wilmington, Del., 12-19-57, Div. 1. 


24.16 Commercial Competition 


24.16 Shipper needs suitable transportation service at a cost which 
will permit it economically and effectively to compete with producers at 
other points nearer markets here involved in a manner common to its in- 
dustry. Sea's MC-116435, Chas. C. Gay Cont. Car. App., .... M. C. C. 
..ee, 12-19-57, Div. 1. 


24.17 Patronage of Unauthorized Operation 


24.17 Fact that applicant’s equipment has been used by shipper under 
lease arrangements which appear questionable and suggest an unauthorized 
operation by ——— is no basis for grant of a Denied. 
MC-116461, R. H. Bahrenfuss Cont. Car. App., .... M. C. C. 12-18-57, 
Div. 1. 


24.17 Fact that applicant has been performing this service does not in 
and of itself establish a need for its continuance. MC-116142, Sub 10, 
Beverage Transp. Inc. Ext.—Trenton, N. J., .... M. C. , 12-20-57, 
Div. 1. 


24.18 Patronage of Temporary Operation 


24.18 Applicant has transported substantial amount of this food under 
various grants of emergency and temporary authority and shipper desires 
proposed service on permanent basis. Permit granted. MC-105559, Sub 2, 
W. R. Young Ext.—Wis., 12-9-57, Div. 1. 


24.2 Traffic Available 
24.23 Possibly 


24.23 Mere possibility that some commodity which cannot be carried 
by protestants may be stored at origin at some future time does not warrant 
a present grant of authority herein. MC-118779, Sub 58, York Interstate 
Trucking, Inc. Ext.—Odessa, Texas, 12-20-57, Div. 1. 


24.25 New or Increased Traffic 


24.25 In view of continued development of new chemicals for use as 
paint materials, authority not restricted commoditywise to specific paint ma- 
terials now being shipped from origin. MC-929838, Sub 2138, Eldon Miller, 
Inc. Ext.—Paint & Paint Materials, .... M. C. C. , 12-20-57, Div. 1. 
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24.25 Where, as here, an obvious need for additional service arises by 
reason of construction of a large-scale public project, carriers operating in: 
and reasonably near territory should be authorized to extend their services: 
to new project, transporting commodities handled under their present cer- 
tificates. Compare 54 M. C. C. 803 and 71 M. C. C. 295. MOC-780, Sub 88, 


Pacific Intermountain Exp. Ext.—Glen Canyon Dam Site, (Ariz.), 12-30-57, 
Div. 1. 


24.3 Rates, Charges & Tariff Privileges 
24.30 Generally 


24.30 Question of sufficiency of applicant’s proposed rates is not an 
issue in this proceeding; and, therefore, it is an inappropriate basis for 


denying instant application. MC-116485, O. C. Smith Cont. Car. App., 
12-31-57, Div. 1. 


24.4 Adequacy of Facilities 
24.42 Motor Truck Equipment 


24.42 Applicant has large capacity equipment that is essential for 
movement of shipper’s traffic. Issuance of permit approved. MO-116478, 
Edward Hanley Cont. Car. App., .... M. C. C. ...., 12-24-57, Div. 1. 


24.48 Rail Equipment 


24.43 Lack of shipper-owned rail equipment, as well as absence of 
suitable loading facilities and spur tracks, makes rail service unsuitable for 
described bulk movement. MC-30887, Sub 80, Shipley Transfer, Inc. Ext.— 
Elberta, N. Y., 12-3-57, Div. 1. 


24.5 Adequate Amount of Service 
24.51 Emergency Shipments 


24.51 Fact that proposed service would be utilized, if available, for 
emergency movements is no real basis for grant of permanent authority. 
MC-106009, Sub 4, J. A. Emory Ext.—Larger Territory from Copperhill, 
Tenn., .... M. C. C. ...., 12-13-67, Div. 1. 

24.51 Mere desire of shipper that additional service be made available 
in event of certain contingencies is not sufficient basis for granting com- 
petitive service. Emergencies can be met by grants of temporary authorities. 
MC-106398, Sub 74, National Trailer Convoy, Inc. Ext.—McMinnville, Oregon, 

coe Mie We Wes 0+0cy AE, ae 


24.51 In event bona fide emergency occurs, relief under sec. 210a(a) 


of Act is available. MC-8989, Sub 161, Howard Sober, Inc. Ext.—Utah, 
occ~e Be Ge Ge sue cg SEES, OM 5. 


24.52 Peak Traffic 

24.52 MC-116269, C. W. Friend Com. Car. App., 12-19-57, Div. 1. 
(See 24.11, Same Title). 
24.53 Railroad 

24.53 Existing rail carriers cannot adequately meet shippers’ require- 


ments for faster service on L.C.L. shipments and deliveries to off-rail points. 


MC-9895, Sub 85, R. B. “Dick’’ Wilson, Inc. Ext.—Chemicals, 12-20-57, 
Div. 1. 


24.6 Adequate Quality of Service 
24.68 Necessaries 
24.68 Most of involved traffic has moved by rail in past; however, rail 
service is unsatisfactory because of inability of rail carriers to furnish 


mechanically refrigerated cars promptly, because of high minimum weight 
requirements for carload shipments, inability of rail carriers to offer a 
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sufficient number of stop-offs for partial unloading and split deliveries, slow- 
ness of rail movements, and practical unavailability of rail service to ship- 
pers or consignees of frozen commodities who are not located on rail sidings. 
MC-107515, Sub 208, Refrigerated Transport Co., Inc. Ext.—Calif., 11-26-57, 
Div. 1. 


24.7 Single-Line Service 
24.70 Generally 


24.70 National Transportation Policy does not contemplate that all 
shippers and all points are entitled to single-line motor-carrier service. 
Compare 62 M. C. C. 513. MC-108453, Sub 19, G & A Truck Line, Inc. Ext. 
—Middlebury, Ind., .... M. C. C. ...., 12-24-57, Div. 1. 


24.72 Coordination 


24.72 It is evident that existing arrangements for handling of inter- 
line L.T.L. traffic could be improved. This properly should be accomplished 
by better cooperation between interline carriers rather than by authoriza- 
tion of a new single-line service which no doubt would attract T.L. traffic 
from a reasonably adequate interline service. Denied. MC-28268, Sub 5, 
McMaken Transp. Co. Ext.—Points in Kan. & Neb., 12-2-57, Div. 1. 


24.77 Scheduled Operation 


24.77 Contractors located at job sites frequently have men waiting 
to use shipper’s products upon arrival; and, in view of divided responsibility 
and possible delays resulting from interline service, it appears that shippers 
will be better able to satisfy their customers by using single-line transpor- 
tation service such as applicant proposes rather than multi-line service. 
MC-958138, Sub 8, T. L. Koser Ext.—Akron, N. Y., 11-22-57, Div. 1. 


24.8 Particular Type of Freight Service 
24.89 Particular Commodities 


24.89 While sole opposing carrier has general-commodity authority 
and accordingly is authorized to perform proposed service and now offers to 
institute it if requested, it has never handled supporting shippers’ traffic 
and has no equipment designed to transport wearing apparel on hangers. 
This type of service is highly specialized and generally is not such as per- 
formed by motor carriers of general commodities. MC-116193, L. L. Monroe 
Com. Car. App., .... M. C.C. ...., 12-28-57, Div. 1. 


24.9 Particular Type of Passenger Service 
24.93 Sightseeing Special Operations 


24.93 Limousine operations which entail active solicitation of passen- 
gers for planned or prescribed round-trip sightseeing tours, use of printed 
advertising and handbills, sale of tours by operator himself or by agent or 
broker in advance and issuance of tour tickets are not exempt under sec. 
203(b)(2) of Act and operating authority is required. 67 M. C. C. 621. 
Such operations are responsive to a public demand and need and appropriate 
authority should be granted on a year-round or seasonal basis as case may be. 
MC-116578, E. W. Bevacqua Com. Car. App., .... M. C. C. ...., 12-30-57, 
Dev. i. 


24.94 Race Track Special Operations 


24.94 Supporting witnesses rely upon private carriage to and from 
race track but prefer convenience of single-line motor bus service and would 
utilize such service, if available. Granted. MC-8647, Sub 228, Public 
Service Coordinated Transport Ext.—Brandywine, Del.; Laurel & Bowie, Md., 
12-12-57, Div. 1. 
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25. Alternate Routes or Gateways 


25.0 Generally 
25.00 Necessity for Certificates—Deviation Rule 


25.00 In providing service within commercial zone or terminal area, 
carrier may operate over any highway or street, or combination thereof, 
located therein, under provisions of Commission’s Deviation Rules Revised, 
1957. 

Distance between respective termini by use of applicant’s service routes, 
as compared to that by use of proposed routes, is in excess of 10 percent 
limitation, prescribed in Commission’s Deviation Rules Revised, 1957, and 
authority must be obtained before proposed operation may be instituted. 
MC-19201, Sub 100, Pennsylvania Truck Lines, Inc. Ext.—Alternate Routes 
in Ohio, 12-12-57, Div. 1. 


25.02 Nature & Extent 


25.02 An alternate to an alternate route may properly be granted but 
only where it can be found with assurance that (1) past service could, had 
there been no prior grant of an alternate route, have been performed with 
equal effectiveness competitively over the service route; and (2) competi- 
tive situation would not be materially changed. See MC-665, Sub 54, 72 
M. C. C. 509, decided August 19, 1957. MC-10761, Sub 58, Transamerican 
Freight Lines, Inc. Ext.—Alternate Route—Albany, N. Y. to Springfield, 
Mey, asas BG. GG. cacsg TAR9-63, BV. 2. 


25.07 Requisite Proof 


25.07 In considering applications of this nature, three concurrent tests 
must all be met before authority can be granted solely on basis of operating 
economy and efficiency. They are (a) applicant must presently operate 
between both termini under appropriate authority over practicable and 
feasible route; (b) it is, in fact, in effective competition with existing car- 
riers on traffic moving between the termini; and (c) it would not be able to 
perform, over proposed route, a service so greatly different or improved as 
to be tantamount to a new service, thereby altering present competitive 
situation. MC-70208, Sub 82, Interstate Dispatch, Inc. Ext.—Alternate 
Route, Tll., .... M. C. C. ...., 12-10-57, Commission. 

To Same Effect: 


MC-59120, Sub 12, Eazor Exp., Inc. Ext.—Alternate Routes Ohio & 
Penna., 12-31-57, Div. 1. 


25.08 Granted Upon Requisite Showing 


25.08 Alternate Routes Granted by Div. 1, unless otherwise stated: 
Interstate Dispatch, Inc., MC-70203, Sub 32, Ill, .... M. C. C. ...., 12- 

10-57, Commission. Prior report, 71 M. C. C. 540, reversed. 
Pennsylvania Truck Lines, Inc., MC-19201, Sub 100, Ohio, 12-12-57. 


Railway Exp. Agency, Inc., MC-66562, Sub 1364, Portland-Lake Odessa, 
Mich., 12-31-57. Prior report, 72 M. C. C. 495, reversed. 


W. Va., Sub 1383, 12-13-57. 
Riss & Co., Inc., MC-200, Sub 189, Ill. Hwy. 121, .... M.C.C. ...., 12-19- 
57. 


Viking Freight Co., MC-35484, Sub 31, Okla., 12-31-57. 
25.09 Denied for Failure of Proof 

25.09 Alternate Routes Denied by Div. 1: 
Eazor Exp., Inc., MC-59120, Sub 12, Ohio & Penna., 12-31-57. 


Transamerican Freight Lines, Inc., MC-10761, Sub 58, Albany, N. Y. to 
Springfield, Mass., .... M.C. C. ...., 11-27-57. 
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25.2 Points to be Served 
25.22 Off Route 


25.22 As it is proposed to serve an off-route point, route may not be 
considered as an alternate route, but instead is a service route. MOC-85818, 
Sub 1, Joe Mauch Com. Car. App., .... M. C. C. ...., 12-31-57, Div. 1. 


25.3 Improved Operations 
25.30 Generally 


25.30 In proper cases, where, as here, institution of proposed service 
would not result in substantially new service, public convenience and neces- 
sity may be found in operating economies and those factors which contribute 
to expedition and efficiency in operation, all of which, though they benefit 
first the carrier, indirectly contribute to more expeditious and economical 
transportation. MC-19201, Sub 100, Pennsylvania Truck Lines, Inc. Ext.— 
Alternate Routes in Ohio, 12-12-57, Div. 1. 


25.4 Improved or New Service 
25.40 Generally 


25.40 Applicant presently renders an overnight service between the 
termini. Proposed route is only 52 miles shorter than 341-mile route gen- 
erally utilized; and it is clear that delivery time would remain substantially 
same as if former route were used to provide such service. It is unlikely 
that grant would permit performance of service which applicant cannot now 
provide or which would be substantially different from that now rendered. 
MC-70203, Sub 382, Interstate Dispatch, Inc. Ext.—Alternate Route, Il, 

.. M.C. C. ...., 12-10-57, Commission. 


25.41 Length of Route 


25.41 Distance over proposed alternate route is 43 miles as compared 
to 104 miles over presently authorized route. In view of long-haul nature 
of applicant’s present operations, reduction in mileage is not such as to 
permit applicant to institute new service, or service so different from that 
now provided as to enhance its competitive position to detriment of other 
carriers. No one opposes application. MC-200, Sub 189, Riss & Co., Inc. 
Ext.—Ill. Hwy. 121, .... M. C. C. ...., 12-19-57, Div. 1. 


25.5 Effect Upon Competitive Position 
25.50 Generally 


25.50 If authority sought were granted, improved delivery times 
clearly would place applicant in a competitive position it does not now en- 
joy. MC-59120, Sub 12, Eazor Exp., Inc. Ext.—Alternate Routes, Ohio & 
Penna., 12-31-57, Div. 1. 


26. Preservation of Sound Transportation Conditions 


26.0 Generally 
26.00 Public Safety 


26.00 In view of increased safety of operations and more expeditious 
service which should result from use of proposed route, authority sought 
should be granted. MC-2890, Sub 838, American Buslines, Inc. Ext.—Relo- 
cated U. S. Hwy. 218, 12-31-57, Div. 1. 


26.00 Volume of explosives traffic now being interchanged by appli- 
cant at St. Louis is substantial and interchange at a point along segment of 
Hwy. 66 here sought will tend to promote safety of operation and will 
minimize to some extent hazards presented by interchange along congested 
highways. Grant limited to performance of interchange service. MO-200, 
Sub 143, Riss & Co., Inc. Ext.—Explosives, 12-19-57, Div. 1. 
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26.1 “Follow the Traffic’ Doctrine 
26.10 Rule Since April 20, 1953 


26.10 Facts differ materially from those in 61 M. C. C. 748, inasmuch 
as grant of authority sought will not have an adverse effect upon competi- 
tive position of carriers presently authorized to serve the new distribution 
point. MC-200, Sub 171, Riss & Co., Inc.—Mahwah, N. J., 12-19-57, Div. 1. 


26.4 Promote Operating Economy 
26.42 Supplement Rail Service 


26.42 Grant of authority sought would not result in faster service 
than that presently rendered by rail but would result in savings which would 
benefit railroad directly through more efficient and economical operation. 
In a proper case, such as this one, public convenience and necessity may be 
found in more efficient and economical operation, which while it benefits 
railroad directly, ultimately inures to benefit of public. MC-50544, Sub 41, 
Texas & Pacific Motor Transport Co. Ext.—Sherman, Texas, 12-19-57, Div. 1. 


26.48 Balance Traffic 


26.43 Grant is not justified on basis that applicant needs additional 
southbound traffic to better balance its operations, particularly where, as 
here, opposing motor carriers have similar need. MO-25798, Sub 12, Clay 
Hyder Trucking Lines, Inc. Ext.—Refrigerated Commodities, .... M. C. C. 
06009 Ratneeet, wel. Bs 


26.6 Competition 
26.60 Generally 


26.60 Both courts and Commission have long recognized that reason- 
able competition is in public interest. See 283 U. S. 35; 69 M. C. C. 629. 
MC-7746, Sub 80, United Truck Lines, Inc. Ext.—Spokane, Wash. & Great 
Falls, Mont., .... M. C. C. ...., 12-81-57, Div. 1. 


26.7 Effect Upon Other Carriers 
26.71 Rights of Existing Carriers 


26.71 Several carriers are ready and willing to accept traffic and 
should have an opportunity to demonstrate their ability to perform a satis- 
factory service before new operation is authorized. Denied. MC-116142, 
Sub 10, Beverage Transp., Inc. Ext.—Trenton, N. J o wee Te  oseee 
12-20-57, Div. 1. 


26.71 Existing motor carriers are entitled to all authorized traffic 
that they can handle economically and efficiently before new competing 
service may be authorized therefor, unless it can be shown that such exist- 
ing carriers are unwilling or unable to meet public’s reasonable transporta- 
tion needs within their authorized territories. MC-25798, Sub 12, Clay 
Hyder Trucking Lines, Inc. Ext.—Refrigerated Commodities, .... M. C. C. 
«eee, 11-27-57, Div. 1. 

To Same Effect: 

MC-39976, R. D. Gibbs Ext.—Clay Products, 11-21-57, Div. 1. 


26.71 Existing carriers are entitled to transport all traffic that they 
can handle adequately, efficiently and economically in territories they serve 
without added competition of a new operation. MC-114848, Sub 3, Wharton 
Transportation Ext.—Ark., .... M. C. C. ...., 11-26-57, Div. 1. 


26.76 Rail Carriers 


26.76 Fact that some diversion will occur is not a sufficient reason 
for depriving a shipper of a needed transportation service. MO-114019, 
Sub 5, Emery Transp. Co. Ext.—Madison, Wis., .... M. C. C. ...., 12-31- 
57, Div. 1. 
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26.76 Shippers should not be deprived of use of more efficient method 
of operation merely because institution of such operation would result in 
possible loss of some traffic now handled by rail carriers. MO-111545, Sub 
24, Home Transp. Co., Inc. Ext.—Lumber, .... M. C. C. ...., 11-22-57, 
Dav. i. 


27. Disposition of Applications 


27.1 Railroad Extensions 
27.11 Granted 


27.11 Railroad Extensions by Construction, Acquisition, or Operation 
Authorized by Div. 4: 


New York, N. H. & H. R. Co., Acquisition (Por.), Providence, W. & S. R. 
Co., F. D. 19947, 12-23-57 (embraced in F. D. 19883). 


27.2 Motor Bus Operations 
27.21 Granted 


27.21 Applications for New or Extended Motor Bus Operations 
Granted by Div. 1: 


American Buslines, Inc. (R. W. Smith, Trustee, & W. F. Aikman, Additional 

Trustee), MC-2890, Sub 32, Iowa Hwy. 48, 12-31-57. 
Relocated U. S. Hwy. 218, Sub 33, 12-31-57. 

Atlantic Greyhound Corp., MC-1504, Sub 141, Ravenswood, W. Va., 
12-16-57. 

Bangor & A. R. Co., MC-57662, Sub 4, Old Town, Maine, . 
12-20-57 (embraced in MC-54515, Sub 6). 

Bevacqua, E. Wm., MC-116578, Com. Car. App., .... M. C. 
57. (Embraces 38 other applications granted special operations au- 
thority in round-trip sightseeing or pleasure tours, limited to trans- 
portation of not more than seven persons in any one vehicle.) 


Bingler Vacation Tours, Inc. (reentitled Manhattan Transit Co.), MC-599, 


Sub 3, Special Operations, .... M. C. C. , 12-31-57 (embraced in 
Sub 2). 


Charlestown, W. Va., Sub 6, .... » , 12-31-57 (em- 
braced in Sub 2). 


Public Service Coordinated Transport, MC-3647, Sub 223, Brandywine, Del., 
Laurel & Bowie, Md., 12-12-57. 


Englishtown & Old Bridge, N. J., Sub 224, 12-31-57 
Vautier, A. A., MC-116648, Com. Car. App., 12-31-57 
W. M. A. Transit Co., MC-3677, Sub 35, Capitol Heights, Md., 12-20-57. 
27.22 Denied 


27.22 Applications for New or Extended Motor Bus Operations Denied 
by Div. 1: 


Bingler Vacation Tours, Inc., (reentitled Manhattan Transit Co.) MC-599, 
Sub 2, Race Tracks in N. J., .... M. C. C. , 12-31-57. 
27.3 Motor Truck Common Carrier Operations 
27.31 Granted 


27.31 Applications by Motor Truck Common Carriers for New or Ex- 
tended Operations Granted by Div. 1, unless otherwise stated: 


Alabama Freight Lines, MC-65451, Sub 16, Glen Canyon Dam Site (Ariz.), 
12-30-57, (embraced in MC-730, Sub 83). 


Allard Exp., Inc., MC-46829, Sub 6, Wild Rose, Wis., 12-19-57. 


Archie’s Motor Freight, Inc., MC-116008, Sub 8, West Point, Va., 
M. C. C. , 12-12-57. 
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27.31 Granted continued 

Ashworth Transfer, Inc., MC-1872, Sub 39, Three Ariz. Counties, 12-30-57 
(embraced in MC-730, Sub 83). 

Bangor & A. R. a MC-54515, Sub 6, General Commodities, .... M. C. C. 
: , 12-20-57. 

Boston & Maine Transp. Co., MC-75872, Sub 17, Rockport, Mass., 12-31-57. 

Buckel, Chas., MC-116375, Sub 2, Springfield, Oregon, 12-19-57. 

Butler, W. L., MC-110969, Sub 4, Lumber, .... M. C. C. 

C & H Transp. Co., Inc., MC-83539, Sub 19, Memphis, Tenn., 12-31-57. 

Callahan, Inc., P., MC-20894, Sub 1, Souderton, Penna., .... M.C.C....., 
12-23-57. 

Cleveland & Buffalo Transit Co., Inc., MC-60191, Sub 1, Lorain Assembly 
Plant (Ohio), 12-13-57 (embraced in MC-106914, Sub 16). 

Coastal Tank Lines, Inc., MC-102616, Sub 630, York County, Va., 
M. C. C. , 12-2- 57 (embraced ‘in MC-903, Sub 31). 

Colonial Refrigerated Transp., Inc., MC-104819, Sub 90, Tenn., 11-26-57. 


(Issuance of certificate held in abeyance pending further consideration 
of issue of applicant’s fitness.) 


Del., MC-115841, Sub. 8, .... M. C. C. , 12-31-57. (Issuance 


of certificate withheld pending determination of applicant’s 
fitness. ) 


Commercial Oil Transport, MC-112020, Sub 19, Jacksonville, IIl., 
M. C. C. , 11-29-57. 

Consolidated Freightways, Inc., MC-42487, Sub 318, Glen Canyon Dam Site 
(Ariz.), 12-30-57 (embraced in MC-730, Sub 83). 


Creston Transfer Co., MC-18176, Sub 166, Calif., .... . C. C. , 12-18- 
57. Prior report 5-4-54 modified. 


Days Transfer, Inc., MC-2989, Sub 25, Mich. Points, 12-27-57, Div. 4 (em- 
braced in MC-F-6668). 


Dobbert, G. A., MC-114409, Sub 1, Com. Car. App., .... 
18-57. 


Erickson Transport Corp., MC-113908, Sub 24, Brandy & Wine, 12-12-57. 


Falwell Fast Freight, Inc., MC-903, Sub 31, York County, Va., .... M. C. C. 
, 12-2-57. 


Fine, Harold, MC-106914, Sub 16, Lorain Assembly Plant (Ohio), 12-13-57. 


Fleetlines of Nev., MC-565, Sub 14, Substituted Routes, Calif. & Nev., 
M. C. C. , 12-18-57. 


Fuller, H. B., MC-116424, Sub 1, Cont. Car. App., .... - SH Ge secuy Be 
30-57. 

Gay, Chas. C., MC-116435, Cont. Car. App., .... M. C. C. , 12-19-57. 

Gundersen, C. A., MC-112558, Sub 4, Concentrates, .... M. C. GC. ...., 
12-19-57. 

Harvey, O. L., MC-88380, Sub 9, Shelby County, Tenn., 12-31-57 (embraced 
in MC-83589, Sub 1). 

Hayes Freight Lines, Inc., MC-42329, Sub 120, Additional Ill. Points, .... 
M. C. C. , 12-30- 57. 

Home Transp. any Inc., MC-111545, Sub 24, Lumber, .... » a a «ewes 

, 11-22-57. 

Houck Transport Co., MC-105556, Sub 28, Building Materials, 12-31-57. 

Illinois-California Exp., Inc., MC-48958, Sub 29, Glen Canyon Dam Site 
(Ariz.), 12-30-57 (embraced in MC-730, Sub 83). 

Indianhead Truck Line, Inc., MC-108449, Sub 20, Wrenshall, Minn., 
M. C. C 


. C. GC. ...., 12-80-57 (embraced in MC-103654, Sub 22). Prior 
report, 10-11-55. 
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27.31 Granted continued 

Jeffries Truck Line, Inc., H. J.,. MC-113459, Sub 9, Memphis, Tenn., 12-31-57 
(embraced in MC-83539, Sub 1). 

Johnson, B. G., MC-107162, Sub 9, Fertilizer, 12-31-57. 

Klein, Emil, MC-116367, Com. Car. App., 12-31-57. 


Kofman’s, MC-1103, Sub 11, Bellefonte, Penna., 12-31-57 (embraced in MC- 
30244, Sub 10). 


Koser, T. L., MC-95813, Sub 8, Akron, N. Y., 11-22-57. 


Lemmon Transport Co., Inc., MC-107544, Sub 29, York County, Va., .. 
M. C. C. ...., 12-2-57 (embraced in MC-903, Sub 31). 


Ligon, Arnold, MC-35396, Sub 13, Lumber, 12-31-57. 
Bulk Commodities, Sub 23, 12-31-57. 


Lindsey, C. E., MC-100892, Sub 7, Glen Canyon Dam Site (Ariz.), 12-30-57 
(embraced in MC-730, Sub 83). 


Livestock Truck & Equipment Co., MC-116315, Com. Car. App., .... M.C.C. 
P , 12-31-57. Prior report 6-8-57 reversed. 
Mauch, Joe, MC-85818, Sub 1, Com. Car. App., .... M. C. C. ...., 12-31-57. 


Meddock Truck Line, MC-67388, Sub 12, Glen Canyon Dam Site (Ariz.), 
12-30-57 (embraced in MC-730, Sub 83). 
Midwest Coast Transport, Inc., MC-111812, Sub 27, Mont., .... M. C. C. 
, 12-31-57. Prior report, 69 M. C. C. 767, reversed. 


Miles Motor Transport System, MC-98707, Sub 2, Com. Car. App., . 
M. C. C. ...., 11-27-57. Prior Report, 71 M. C. C. 247, modified. 


Miller, Inc., Eldon, MC-92983, Sub 212, Liquid Chemicals from Mapleton, 
ee ee Pe 


Paint & Paint Materials, Sub 213, .... M. C. C. ...., 12-20-57. 
Miller Motor Line of N. Car., Inc., (J. Archie Cannon, Trustee), MC-110698, 
Sub 85, York County, Va., .... M. C. C. ...., 12-2-57 (embraced in 
MC-903, Sub 31). 
Milne Truck Lines (See Rocky Mountain Service Co., MC-52866, Sub 25.) 
Monroe, L. L., MC-116193, Com. Car. App., .... M. C. C. ...., 12-23-57. 
Morse, Harold, & H. J. Holien, MC-107353, Sub 8, Spokane, Wash. & Great 
Falls, Mont., .... M. C. C. ...., 12-31-57 (embraced in MC-7746, 
Sub 80). 


Moss, Wm., MC-116438, Com. Car. App., 12-31-57. 


Mutrie Motor Transp., Inc., P. B., MC-31600, Sub 415, Benzyl Chloride, in 
Due, occs SG OC. vcccy BOOST. 


Navajo Freight Lines, Inc., MC-76032, Sub 102, Glen Canyon Dam Site 
(Ariz.), 12-30-57 (embraced in MC-730, Sub 83). 


Neptune Storage, Inc., MC-31024, Sub 24, Calif. & Minn., 11-22-57. 


Nielsen, P. W., MC-99828, Sub 1, Glen Canyon Dam Site (Ariz.), 12-30-57 
(embraced in MC-730, Sub 83). 


Nolte, M. R. & M. D., MC-25869, Sub 6, Malt Beverages Direct Service to 
Seven States, 12-19-57. 


Northern Tank Line, MC-52869, Sub 47, Wibaux County, Mont., 12-20-57 
(embraced in MC-22195, Sub 62). 


O’Boyle & Son, Inc., M. I., MC-106965, Sub 93, York County, Va., 
M. C. C. ...., 12-2-57 (embraced in MC-903, Sub 31). 


Caustic Soda, Sub 112, 12-19-57. 

Ohio Tri-County Trucking Co., MC-108001, Sub 11, Crushed Limestone, 
12-31-57. 

Overnite Transp. Co., MC-109533, Sub 8, Ga. Points, .... M. C. C. ....,» 

12-13-57, Div. 4 (embraced in MC-F-6685). 
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27.31 Granted continued 
Overseas Transp. Co., Inc., MC-1388, Sub 6, Automobiles, 12-31-57. 
ae Exp., MC-730, Sub 83, Glen Canyon Dam Site (Ariz.), 
Pennsylvania Transfer Co., MC-30047, Sub 6, Pallets & Containers, 12-31-57. 
Pennsylvania Truck Lines, Inc., MC-19201, Sub 101, DeGolia & Port Alle- 
gany, Penna., 12-31-57. 
Petroleum Transit Co., Inc., MC-113336, Sub 10, York County, Va., .. 
M. C. C. ...., 12-2-57 (embraced in MC-903, Sub 31). 
Quickie Transport Co., MC-112223, Sub 6, Wrenshall, Minn., .... M. C. C. 
aces — (embraced in MC-103654, Sub 22). Prior report 
Railway Exp. Agency, Inc., MC-66562, Sub 1387, Colfax, Wash., 12-31-57. 
Corbin, Ky., Jellico, Tenn., Sub 1386, 12-31-57. 
Illiopolis, Ill., Sub 1381, 12-16-57. 
Keyport & Bangor (Wash.) Naval Installations, Sub 1382, 12-12-57. 
U. S. Hwy. 17, Sub 1384, 12-31-57. 
Ramus Trucking Line, Inc., MC-38551, Sub 11, General Motors Plant Site, 
Summit County, Ohio, 12-31-57. 
Rand’s a o_o Inc., MC-116972, Com. Car. App., .... M. C. C. 


ees . 


Refiners Transport & Term. Corp., MC-50069, Sub 187, Lubricating Oils 
Additives, 12-31-57. 


Refrigerated Transport Co., Inc., MC-107515, Sub 208, Calif., 11-26-57. 
Reinhardt Transfer Co., MC-1222, Sub 15, Olive Hill, Ky., 12-31-57. 


Riddle, I. E., MC-71827, Sub 3, Glen Canyon Dam Site (Ariz.), 12-30-57 
(embraced in MC-730, Sub 83). 


Ringsby Truck Lines, Inc., MC-52709, Sub 66, Glen Canyon Dam Site (Ariz.), 
12-30-57, (embraced in MC-730, Sub 83). 
Riss & Co., Inc., MC-200, Sub 143, Explosives, 12-19-57. 
Compressed Gases, Sub 174, 12-19-57. 


Ford Plant (Sterling Township, Mich.), Sub 180, 12-19-57 (em- 
braced in Sub 174). 
Mahwah, N. J., Sub 171, 12-19-57. 
Rocky Mountain Service, Inc. (now Milne Truck Lines, Inc.), MC-52866, 
— a) Glen Canyon Dam Site (Ariz.), 12-30-57 (embraced in MC-730, 
u ‘ 

Ruan Transport Corp. (See Terminal Transport Co., MC-103947, Sub 22). 
Schirmer Transp. Co., Inc., MC-103654, Sub 22, Wrenshall, Minn., .... 
M. C. C. ...., 12-30-57. (Prior report 10-11-55, C. M. Hvidsten. 

Shipley Transfer, Inc., MC-30887, Sub 80, Elberta, N. Y., 12-3-57. 

Natural Latex, Sub 79, 12-31-57. 

York County, Va., Sub 69, .... M. C. C. ...., 12-2-57 (embraced 

in MC-903, Sub 81). 
Shoemaker Bros., Inc., MC-30244, Sub 10, Morgantown, W. Va., 12-31-57. 
Simmons, D. B., MC-116447, Com. Car. App., 12-31-57. 
Simpson Trucking Co., Inc., C. J. (substituted for C. J. Simpson), MC-105553, 
Sub 25, Memphis, Tenn., 12-31-57 (embraced in MC-83539, Sub 1). 

Smith, W. D., MC-103498, Sub 5, La., .... M.C. C. ...., 12-16-57. 
ee oy Transport Co., MC-30319, Sub 76, Shorter Routes, Texas, 


Stone, Van, MC-103066, Sub 10, Pipe from Memphis, Tenn., 12-31-57 (em- 
braced in MC-83539, Sub 1). 
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27.81 Granted continued 

Terminal Transport Co., MC-103947, Sub 22 (now MC- wee Sub 84, Ruan 
Transport Corp.), Wrenshall, Minn. to Wis., .... Cc. C. 
12-30-57 (embraced in MC-103654, Sub 22). Prior “aah, 10- 11- 55, 
C. M. Hvidsten, and 68 M. C. C. 653. 


Texas & Pacific Motor Transport Co., MC-50544, Sub 41, Sherman, Texas, 
12-19-57. 


van Transfer & Ree = Co., Inc., MC-116471, Com. Car. App., 
6 Ma De. 0.0, 0:09 Rae es 

—... Truck Lanes, Inc., MC-7746, Sub 80, Spokane, Wash. & Great Falls, 
mont... «... BM ©, ©. «0025 BBGk-OT. 

Wagner Freight Lines, Inc. (reentitled Crouch Bros., Inc.), MC-26739, 
Sub 18, Elimination of Gateway, 12-31-57. 

Watson Bros. Transp. Co., Inc., MC-70451, Sub 185, Glen Canyon Dam Site 
(Ariz.), 12-30-57 (embraced in MC-730, Sub 83). 


Western Exp., MC-52465, Sub 14, Kalispell, Mont., .... M. C. GC. ....,; 
12-31-57 (embraced in MC-7746, Sub 80). 
Missoula, Mont., Sub 15, .... M. C. C. ...., 12-31-57 (embraced 


in MC-7746, Sub 80). 
Western Truck Lines, Ltd., MC-8948, Sub 35, Explosives, Phoenix, Ariz., 
7 


Wheeling Pipe Line, Inc., MC-111170, Sub 35, El Dorado, Ark., 12-30-57. 


Whitfield Transp., Inc., MC-108461, Sub 48, Glen Canyon Dam Site (Ariz.), 
12-30-57, (embraced in MC-730, Sub 83). 


Wiebelt Service Co., Inc., Edward, MC-110943, Sub 2, Replace Parts & 
Equipment, 12-31-57. 

Wilson, Inc., R. B. “‘Dick,’”’ MC-9895, Sub 85, Chemicals, 12-30-57. 

27.32 Denied 


27.32 Applications by Motor Truck Common Carriers for New or Ex- 
tended Operations Denied by Div. 1: 


Alley, Louis, MC-107311, Sub 12, Oregon, .... M. C. C. ...., 12-31-57. 
American Transit Lines, Inc., MC-36832, Sub 9, Ford Plant Site (Chicago 
Heights, Ill.), MC-36832, Sub 9, .... M. C. C. ...., 12-31-57. Prior 


report, 69 M. C. C. 784, affirmed. 
Best a Motor Freight, Inc., MC-9269, Sub 7, Ice Harbor Dam Site, Wash., 
M. C. C. -57 


"Priest Rapids Dam Site, Wash., es, .... ECG ....¢ Sa-T 
(embraced in Sub 7). 
a Transp., Inc., MC-116142, Sub 10, Trenton, N. J., .... M. C. C. 
, 12-20- 57. 
“Cumberland, Md., Sub 11, .... M. C. C. ...., 12-20-57 (embraced 
in Sub 10). 


Cc. & J. Commercial Driveaway, Inc., MC-10345, Sub 79, Utah, .... M. C. C. 
. , 12-11-57 (embraced in MC-8989, Sub 161). 


Commercial Carriers, Inc., MC-43038, Sub 403, West Coast, 12-31-57. 
Dugan, D. S., MC-22195, Sub 62, Wibaux County, Mont., 12-20-57. 


Emory, J. A., MC-106099, Sub 4, Larger Territory from Copperhill, Tenn., 
«= ae Cc. — , 12-12-57. 


Friend, C. W., MC- 116269, Com. Car. App., 12-19-57. 

Heeren, J. B., MC-1150, Sub 19, Wibaux County, Mont., 12-20-57 (embraced 
in MC-22195, Sub 62). 

Hill ae MC-76564, Sub 55, Springer, N. Mex., .... M. C.C. ....; 

Hvidsten Transport, Inc., MC-28132, Sub 43, Wibaux County, Mont., 12-20-57 

(embraced in MC-22195, Sub 62). 
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27.32 Denied continued 
Hyder Trucking Lines, Inc., Clay, MC-25798, Sub 12, Refrigerated Commodi- 
tee, «... ES. C. eee, 11-27-57 


Industrial Transport, Inc., Mc- 72318, ‘Sub SS, Geta, oss s BD GH weecy 
12-11-57 (embraced in MC-8989, Sub 161). 


McMaken Transp. Co., MC-28263, Sub 5, Points in Kan. & Neb., 12-2-57. 


Morgan Drive-Away Inc., MC-103993, Sub 79, McMinnville, Oregon, .... 
me. ©. G.. 20009 Baweee (embraced in MC-106398, Sub 74). 

National Trailer Convoy, Inc., MC-106398, Sub 74, McMinnville, Oregon, 
ose. ee 57. 


Port oe Co., Inc., MC-110841, Sub 6, Mass., .... M. C. C. ...., 

Riss & Co., Inc., MC-200, Sub 159, Pearl River, N. Y., 12-11-57. 

Sober, Inc., Howard, MC-8989, Sub 161, Utah, - M. C. CG. ...., 18-11-67. 

Transamerican Freight Lines, Inc., MC-10761, " gub 67, Studebaker-Packard 
Plant (Mich.), .... M. C. C. ...., 11-39-67. 

Volibracht, R. J., MC-116543, Cont. Car. App., 12-12-57. 

Wharton Transports, MC-114848, Sub 3, Ark., .... M. C. C. ...., 11-26-87. 


York Interstate Trucking, Inc., MC-113779, Sub 53, Odessa, Texas, 12-20-57. 


27.4 Motor Truck Contract Carrier Operations 
27.41 Granted 


27.41 Applications by Motor Truck Contract Carriers for New or Ex- 
tended Operations Granted by Div. 1: 


Achenberg Transp. Co., T., MC-112613, Sub 2, Clinton, Conn., 12-20-57. 


Bass, Fannie, Executrix, Estate of Samuel Bass, MC-1051, Sub 3, Wilming- 
ton, Del., 12-19-57. 


Brink’s Inc., MC-87857, Sub 31, Dickerson, Md., 12-16-57. 

Debraccio, Albert, MC-111560, Sub 2, Sugar Creek, Ohio, 12-20-57. 

De Leo, Frank, MC-116281, Cont. Car. App., 12-24-57. 

ar Inc., MC-109451, Sub 80, Nitro, W. Va. & Newport, Tenn., 

a Co., MC-114019, Sub 5, Madison, Wis., .... M. C.C. ....; 

Emsley, Wm., MC-116363, Cont. Car. App., 12-31-57. 

Fisher, Jr., Lester, MC-116566, Cont. Car. App., 12-16-57. 

Galajda, Joseph, MC-116560, Sub 1, Cont. Car. App., .... M. C. C. ...., 
12-31-57 (embraced in MC-116558, Sub 1). 

Gibbs, R. D., MC-39976, Sub 6, Clay Products, 11-21-57. 

Graham, R. N., MC-116513, Cont. Car. App., .... M. C. C. ...., 12-20-57. 

H. M. H. Motor Service, MC-115212, Sub 1, Midwest Points, 12-18-57. 

Hanley, Edward, MC-116437, Cont. Car. App., .... M.C. C. ...., 12-24-57. 

Henridksen, T. H., MC-116559, Sub 1, Cont. Car. App., .... M.C. C. ...., 
12-31-57 (embraced in MC-116558, Sub 1). 


Hoffman Transfer, Inc., MC-106200, Sub 5, Groceries, 12-19-57. 

Hornbrook, Frank, MC-116599, Cont. Car. App., 12-31-57. 

Hudson-Bergen Trucking Co., MC-82735, Sub 1, Nassau County, N. Y., 
12-31-57. Prior report, 71 M. C. C. 76 modified. 


Kane Transfer Co., MC-67583, Sub 2, Groceries, .... M. C. C. ...., 
11-25-57. 

Kauffman & Minteer, Inc., MC-34030, Sub 5, Tullytown, Penna., 
mm. ©. ©. .cscy Saneeeet. 

Keller, Walter, MC-116551, Sub 1, Cont. Car. App., .... M. C. GC. ...., 
12-31-57 (embraced in MC-116558, Sub 1). 

Luper Transp. Co., MC-30451, Sub 15, New Orleans, La., .... M.C.C....., 


12-31-57. 
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27.41 Granted continued 

McCurdy, L. W. & Margaret J., MC-116564, Cont. Car. App., .... M. C. C. 
ecee, 12-17-57. 

Nationwide Carriers, Inc., MC-114789, Cont. Car. App., .... M. ©. GC. ...., 
1 a. 


Copan, Ss. Ly * were: Meyer, MC-59718, Sub 3, Suffolk County, N. Y., 
.C. 12-31-57 (embraced. in MC-116558, Sub 1). 
Reteer, ‘bien e MC- 109513, Sub 5, Ohio, 12-6-57. 
Ripon Trucking Co., MC-26907, Sub 12, New York, N. Y., .... M. C. C. 
; , 12-20-57. Prior report, 71 M. C. C. 725, modified. 
Flour, Ripon, Wis., Sub 13, .... M. C. C. , 12-20-57. 
Servais, J. E., MC-17211, Sub 4, Glass Containers, 12-13-57. 
Smith, O. C., MC-116485, Cont. Car. App., 12-31-57. 
Smith Trucking, Inc., J. J., MC-115024, Sub 2, Penna., 12-31-57. 
Spooner, J. L., MC-116374, Cont. Car. App., 12-31-57. 
Stang, J. F., MC-116276, Cont. Car. App., .... M.C.C. , 11-27-57. 
Stillpass Transit Co., Inc., MC-101126, Sub 74, Lecithin, 12-11-57. 
Monsanto, Ill., Sub 80, 12-20-57. 
Resin Plasticizers, Sub 82, 12-31-57. 


Volpe, M. L., MC-116558, Sub 1, Cont. Car. App., .... M. C. C. 
12-31-57. 


Young, W. R., MC-105559, Sub 2, Wis., 12-9-57. 
27.42 Denied 


27.42 Applications by Motor Truck Contract Carriers for New or 
Extended Operations Denied by Div. 1: 
Bahrenfuss, R. H., MC-116461, Cont. Car. App., .... 
Cox Car Leasing, Inc., MC-116255, Cont. Car. App., .... 
12-11-57. 
Crolle, Julius, MC-106437, Sub 5, Wearing Apparel, 
12-13-57. 
G&A avin | oe eae MC-108453, Sub 19, Middlebury, Ind., 
Menen, 3rd, G. C., MC-116476, Cont. Car. App., .. , 12-26-57. 


Krass, Phil, & Mary Kransnowsky, MC-66539, Sub 9, " additional "Commodi- 
ties, .... M. CG. C. , 12-31-57. 


Motorway Corp., MC-89706, Sub 25, Sugar, »,& & > 
Schugel, Harold, MC-116446, Cont. Car. App., .... M. C. C. > 12-18-67. 
Tesch, L. C., MC-116161, Cont. Car. App., 11-25-57. 


Transport Service Co., MC-115843, Sub 1, Cont. Car. App., .... M. C. C. 
, 11-26-57. 


27.6 Forwarder Operations 


27.61 Granted 


27.61 Applications by Forwarders for New or Extended Operations 
Granted by Div. 1: 


Superior Fast Freight, FF-56, Sub 3, Mont., 12-4-57. 
Ariz., Sub 4, 12-4-57 (embraced in Sub 3). 
28. Transfer, Modification or Revocation 


28.2 Modification 
28.22 Correction of Errors 


28.22 Findings in prior report, .... M. C. C. , 10-31-57, modified 
to correct route description. MC-C-1859, Southeastern Greyhound Lines v. 
Continental Tenn. Lines, Inc., .... M. C. C. , 12-23-57, Div. 1. 
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28.3 Revocation 
28.31 Jurisdiction 


28.31 In view of respondent’s present state of compliance, Commission 
cannot under the statute revoke his certificate notwithstanding his record 
of noncompliance over the years. Order issued requiring respondent to 
maintain reasonably adequate and continuous service failing which his 
certificate will be cancelled. MC-C-2099, T. M. McLaughlin—Investigation 
& Revocation of Certificate, .... M. C. C. , 12-16-57, Div. 1. 


28.33 Continuous & Adequate Service 


28.33 Interstate Commerce Act imposes upon common carriers by 
motor vehicle subject to Commission jurisdiction clear and unmistakable 
duty to provide adequate service, equipment, and facilities for transportation 
of property in interstate or foreign commerce within scope of their holding 
out to the public, and they are obligated to accept and transport all freight 
Offered to them in accordance with provisions of their published tariffs. 
This duty is almost an absolute one; and, if public is to be adequately pro- 
tected, common carriers must be held strictly accountable for its perform- 
ance. Certain occurrences, such as intervention of acts of God and common 
enemy, historically have been considered as appropriate excuses for failure 
of common carriers to provide service indiscriminately. Whether other 
Cccurrences such as strikes, riots, or other disturbances attended by violence 
or such imminent threats thereof as to constitute likelihood of danger to 
carrier’s employees or equipment or rendering operation of its vehicles im- 
possible, should also be considered as proper excuses for refusal or failure 
of a carrier to discharge its duty to accept and transport need not be deter- 
mined here. In all instances where failure to provide service is claimed to 
be excusable, the burden is upon carrier to show that it did everything in 
its power to fulfill its obligations to public and was prevented from so doing 
by circumstances clearly beyond its control. 31 M. C. C. 719 and 42 
M. C. C. 212. MC-C-1922, Galveston Truck Line Corp. v. Ada Motor Lines, 
Be iss Ee OS , 12-16-57, Commission. 


29. Abandonment 


29.0 Generally 
29.03 Passenger Train Service 


29.03 New pooling agreement calls for elimination of one out of five 
trains daily, in each direction. Approved. In 107 I. C. C. 493, 112 I. C. C. 
403, 132 I. C. C. 413, and 161 I. C. C. 1, as reconsidered in 237 I. C. C. 381, 
approval of modified pooling arrangement included discontinuance of passen- 
ger trains. Similar action was taken in 96 I. C. C. 116, 128 I. C. C. 149, 
194 I. C. C. 426 and 218 I. C. C. 239. No. 32029, App. of Northern Pac., 
Soo Line, & Great Northern Re Joint Passenger Service Bet. St. Paul- 
Minneapolis, Minn. & Duluth, Minn. & Superior, Wis. & to Pool & Divide 
Earnings Therefrom, .... I. C. C. » 11-27-57, Commission. 


29.1 Jurisdiction 
29.10 Generally 


29.10 Insofar as jurisdiction is concerned, sec. 1(18) of Act provides 
that no carrier by railroad shall abandon all or any portion of a line of 
railroad, or operation thereof, unless and until there shall first have been 
obtained from Commission a certificate that ——— and future public con- 
venience and necessity permit such abandonment. In order to comply with 
that legislative fiat, application herein was filed. See 86 I. C. C. 422; 240 
I. C. C. 494; 290 I. C. C. 701. Motion to dismiss application overruled. 
F. D. 19455, Chicago, St. P., M. & O. Ry. Co. Abandonment, 11-25-57, Div. 4. 


29.18 Lines Included 


29.13 F. D. 19888, Providence, W. & S. R. Co. Abandonment—Webster 
Branch, 12-23-57, Div. 4. (See 04.90, Same Title). 
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29.19 Plenary & Exclusive 


29.19 Sec. 5(11) of Act provides that “the authority conferred by this 
section shall be exclusive and plenary,’’ and that carriers participating in a 
transaction approved under this section are relieved from all “restraints, 
limitations, and prohibitions of law, Federal, state, or municipal, insofar as 
may be necessary to enable them to carry into effect the transaction so 
approved x x x.” Modifications in pooling agreement, including quantum 
ot passenger-train service to be rendered, approved. No. 32029, App. of 
Northern Pac., Soo Line, & Great Northern Re Joint Passenger Service Bet. 
St. Paul-Minneapolis, Minn. & Duluth, Minn. & Superior, Wis. & to Pool & 
Divide Earnings Therefrom, .... I. C. C. ...., 11-27-57, Commission. 


29.4 Economic Effect 
29.40 Generally 


29.40 Facts that abandonment would eliminate a competing mode of 
transportation, would cause an immediate increase in cost of transporting 
products to and from area, and would result in a loss to county of amount 
of taxes assessed against branch, are matters not of controlling importance 
in abandonment cases. 76 I. C. C. 801, 807; 189 I. C. C. 789; 217 I. C. C. 
361; 199 I. C. C. 463, 469; 271 U. S. 153, 169; and 264 I. C. C. 778. 
F. D. 19741, Oregon Short Line R. Co. Abandonment, 12-9-57, Div. 4. 


29.45 Employees 


29.45 Same conditions imposed for protection of employees as in 
257 I. C. C. 700. F. D. 19927, Duluth, M. & I. R. Ry. Co. Abandonment, 
12-6-57, Div. 4. 


To Same Effect: 


F. D. 19652, Chicago, M., St. P. & P. R. Co. Abandonment, 12-6-57, 
Div. 4. 


F. D. 19455, Chicago, St. P., M. & O. Ry. Co. Abandonment, 11-25-57, 
Div. 4. 


F. D. 19722, Missouri Pac. R. Co. Abandonment, 12-30-57, Div. 4. 


F. D. 19888, Providence, W. & S. R. Co. Abandonment—Webster 
Branch, 12-23-57, Div. 4. 


29.5 Balance of Convenience 
29.50 Generally 


29.50 Weighing extent of damages to shippers and effect thereof upon 
public generally against continuing losses that applicant would suffer if 
application were denied, finding is justified that continued operation of line 
would impose an undue and unnecessary burden upon applicant and upon 
interstate commerce. F. D. 19652, Chicago, M. St. P. & P. R. Co. Abandon- 
ment, 12-6-57, Div. 4. 


29.50 Superior public use to be achieved through program sponsored 
by power company must prevail over nebulous disadvantages claimed by 
protestants to result from discontinuance of rail service in area. F. D. 19741, 
Oregon Short Line R. Co. Abandonment, 12-9-57, Div. 4. 


29.9 Disposition of Abandonment Applications 


29.91 Granted 


29.91 Applications by Railroads for Certificates Authorizing Abandon- 
ment Granted by Div. 4: 


Chicago, M., St. P. & Pac. R. Co., F. D. 19652, 11.35 miles, 12-6-57. 
Chicago, St. P., M. & O. Ry. Co., F. D. 19455, 4.68 miles, 11-25-57. 
Delaware & B. B. R. Co., F. D. 19943, .035 mile, 12-9-57. 

Duluth, M. & I. R. Ry. Co., F. D. 19927, 5.25 miles, 12-6-57. 





FEBRUARY, 1958 





29.91 Granted continued 

Missouri Pac. R. Co., F. D. 19722, 32.49 miles, 12-30-57. 
Oregon Short Line R. Co., F. D. 19741, 33.24 miles, 12-9-57. 
Pennsylvania R. Co., F. D. 19931, 9.98 miles, 12-13-57. 
Providence, W. & S. R. Co., F. D. 19883, 11 miles, 12-23-57. 


3. FINANCE 


31. Jurisdiction 
31.0 Generally 


81.0 Generally 


31.0 It is not within Commission’s jurisdiction to determine legal title 
to railroad property. 271 I. C. C. 68, 68; and 37 Val. Rep. 1, 
18767, East Washington Ry. Co. Acquisition, 12-18-57, Div. 4. 


31.3 Securities Subject to Authorization 
$1.30 Generally 


31.30 As value of Miller Transfer’s capital stock and principal amount 
of note to be issued, together with principal amount of its outstanding securi- 
ties, will be less than $1,000,000, issue of note by Transfer in amount of 
$247,042, is not subject to Commission approval. MC-F-6629, wt 
am Trucking Co., Inc.—Control—Eck Miller Transfer Co., M. C. C. 

, 12-12-57, Div. 4. 


31.30 Should circumstances change, so that, at date of consummation, 
total amount of securities of surviving carrier outstanding, plus those to be 
issued, including fair market value of capital stock as of that date would 
exceed $1,000,000, Commission approval of this merger transaction is not 
to be construed as authorizing issuance by surviving carrier of stock and 
debenture notes, or its assumption of liability in respect of outstanding securi- 
ties of merged carrier, without prior approval of Commission under sec. 214 
of Act, or as approving consummation of transaction. MC-F-6678, Standard 
Freight Lines, Inc.—Control & Merger—Dohrn Transfer Co., .... M. C. C. 

, 12-23-57, Div. 4. 


$1.81 Capital Stock 

31.31 Based on par value alone, after issuance of proposed 8,850 
shares of common stock (par value $88,500), applicant would have only 
$981,700 of securities outstanding. Stock is closely held and there is no 
record of past sales. Based on proposed sale price, book value, and earnings 
per share for 1956, found that fair market value of shares proposed to be 
issued will be sufficient, when added to $893,200 par value of stock out- 
standing to exceed $1,000,000. Accordingly, exemption in sec. 214 of Act 
is not applicable, and Commission has jurisdiction over proposed issue. 
F. D. 19991, Jones Motor Co., Inc. Stock, 12-26-57, Div. 4. 


33. Purpose of Issue 


33.0 Generally 
33.01 Guaranty of Subsidiary’s Obligation 
33.01 Guaranty of Subsidiary’s Obligations Authorized by Div. 4: 
Denver-Chicago Trucking Co., Inc. Assumption of Obligation, F. D. 
19824, .... M.C.C. , 12-12-57 (embraced in MC-F-6629). 
Acquisition of Equipment 
833.12 Equipment Trust Certificates 


33.12 Issue of Equipment Trust Certificates to Acquire Equipment 
Authorized by Div. 4: 


Chicago & N. W. Ry. Co., F. D. 19983, 11-18-57. 


. D. 
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33.13 Notes 
33.13 Note Issues to Finance Acquisition of Equipment Authorized by 
4: 


Div. 


Railway Exp. Agency, Inc., F. D. 19961, 11-27-57. 
33.14 Bonds 


33.14 Bond Issues for Acquisition of Equipment Authorized by Div. 4: 
Refiners Transport & Term. Corp., F. D. 19987, 12-18-57. 


33.4 Refinancing 

33.41 Current Obligations 

33.41 Railroad Issues to Fund Current Obligations or Advances 
Authorized by Div. 4: 
Virginia Stage Lines, Inc., F. D. 19202, 12-26-57. 
33.43 Railroad 

33.43 Issue of Railroad Securities to Refinance, Redeem or Refund 
Debt or Retire Capital Stock Authorized by Div. 4: 
Gulf, M. & O. R. Co. Debentures, F. D. 19965, 12-20-57. 


33.5 Issues Incident to Unification 
33.51 Railroad 


33.51 Issue of Securities in Connection with Financing of Stock Con- 
trol, Acquisition of Railroad Properties or Assets, the Issue or Exchange of 
Stocks in Mergers Authorized by Div. 4: 

Chicago & N. W. Ry. Co. Control, F. D. 19858, 12-27-57. 
33.52 Motor Bus 


33.52 Issue of Securities Incident to Acquisition of Control, Property 
or Assets, or to Unification or Merger, Authorized by Div. 4: 


Greyhound Corp. Stock, F. D. 19977, 12-23-57. 


33.6 Recapitalization 
33.61 Railroad 


33.61 Authority granted (1) to issue not exceeding $2,100,000, princi- 
pal amount, of first-mortgage 6-percent bonds, series A, $2,400,000, princi- 
pal amount, of general-mortgage 6-percent bonds, series A, $2,500,000, 
principal amount, of general-mortgage 6-percent bonds, series B, and 215,000 
shares of class A stock of the par value of $1 a share, to be exchanged for 
the applicant’s existing indebtedness or cash pursuant to a plan of reorgani- 
zation, and (2) to reduce the par value of 150,000 shares of the appli- 
cant’s outstanding capital stock from $100 to $1 a share. Conditions pre- 
scribed. Application denied in other respects. F. D. 19937, Pittsburg & 
Shawmut R. Co. Securities, 12-4-57, Div. 4. 


33.7 Employee Bonus Incentive Plans 
33.70 Stock Purchase Plans 
33.70 Issue of Stock in Connection with Stock Option Plan Authorized 
by Div. 4: 
Jones Motor Co., Inc., F. D. 19991, 12-26-57. 
Ryder System, Inc., F. D. 19971, 12-8-57. 


35. Corporate Reorganization 


35.4 Capitalization 
35.40 Generally 


35.40 Dominant factor in determination of permissible capitalization 
of a reorganized company is its future earning power and only minor con- 
sideration should be given to original and reproduction costs of property. 
318 U. S. 523. FE. D. 16575, Lackawanna & W. V. R. Co. Reorganization, 
se ew, Be Ole Ge oc 0 tg BO, ere 4. 
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35.7 Plans 
35.70 Generally 
35.70 Plan of reorganization, pursuant to sec. 77 of Bankruptcy Act, 


as amended, approved. F. D. 16575, Lackawanna & W. V. R. Co. Reorgani- 
gation, .... I. C. C. , 12-6-57, Div. 4. 


4. SERVICE & OPERATIONS 
42. Terminal 


42.5 Switching 
42.54 Uninterrupted Movement 


42.54 Liberalized principles provide that temporary holding of cars on 
tracks of carrier or industry for instructions from shipper or receiver is not 
to be considered a break in continuous movement, or an interruption caused 
by shipper, or to be in excess of ordinary operating convenience of car- 
rier, so long as final switch movement is performed at its own operating 
convenience. 2941.C.C. 705. Ex Parte 104, American Smelting & 
ic 00:0 Me Ge Ue , 12-27-57, Div. 3. 


42.6 Weighing 


42.60 Generally 


42.60 Service of weighing cars, irrespective of ownership of scales 
used, where weights obtained are used by carrier for billing purposes, is not 
such an interruption of movement under liberalized principles as to con- 
stitute unlawful switching service under line-haul rate. Weighing of loaded 
and empty cars for benefit of industry, when a separate charge for such 
weighing service is authorized pursuant to a published tariff, is not unlaw- 
ful when such cars are being placed for loading or unloading under line- 
haul rate. 294 1. C. C. 705. Ex Parte 104, American Smelting & Refining 
Cis 200 ee , 12-27-57, Div. 3. 


46. Safety 


46.3 Block Signals 
46.32 Automatic 


46.32 In the Matter of Application for Approval of Proposed Modifi- 
cation of Systems or Devices under Paragraph (6), Sec. 25 of the Act, as 
Amended: 

Application for approval of installation of a traffic-control system in 
lieu of an automatic block-signal system between Concord and Westboro, 
N. H., granted. No. 28000, Sub 152, Boston & M. R., BS-Ap. 13971, 
i. ¢. oc. , 12-83-57, Div. 3. 


Application for approval of discontinuance of automatic block-signal 
system between Mile Post 203.5 north of Chenango Forks and Mile Post 
283.8 south of Utica, N. Y., and modifications of interlocking at Mile Post 
283.4, conditionally granted. No. 28000, Sub 153, Delaware, L. & W. R. Co., 
BS-Ap. 13980, .... I. C. C. , 11-19-57, Div. 3 


5. RATE STRUCTURE 
51. Ratemaking 
51.3 Procedures 


51.30 Generally 


51.30 Amendments appear to be improvements in present procedures, 
and a conclusion is warranted that agreement as thus modified will be in 
accordance with standards and requirements of sec. 5a of Act. Sec. 5a App. 
48, Eastern Central Motor Carriers—Agreement, .... I. C. C. , 12-18- 
57, Div. 2. 
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51.7 Final Dispositions of Applications 
51.71 Generally 


51.71 Amendments to agreement approved. Prior report, 297 I. C. C. 
563. Sec. 5a App. 48, Eastern Central Motor Carriers—Agreement, 
I. C. C. ...., 12-18-57, Div. 2. 


53. Rate Adjustments 


53.2 Rate Groups 
538.20 Generally 


53.20 In absence of any indication of number or extent of other nearby 
origins, if any, it is appropriate to determine rates on a particular article 
by use of distances from known point of origin. No. 31498, Basic Refrac- 
tories, Inc. v. Akron, C. & Y. R. Co., .... I. C. C. ...., 12-18-57, Div. 2. 


53.4 Commodity Rates 
58.41 L.C. L. or L. T. L. 


53.41 There is no showing of any special circumstances such as would 
justify establishment of commodity rates on L. C. L. shipments. Proposed 
rates not shown just and reasonable. I & S M-10007, Corduroy—Osceola, 
Ark. to Boston, Mass. & New York, N. Y., .... 1. C.C. ...., 12-30-57, Div. 2. 


53.5 Less Vehicle Load Shipments 
53.50 Generally 


53.50 Charges greatly exceeding those applicable on a T.L. of 20,000 
lbs. appear clearly unreasonable when applied on a T.L. of 8,640 lbs. of 
same commodity. MC-C-1945, Broderick & Bascom Rope Co. v. Hall Freight 
Lines, Inc., .... I. C. C. ...., 11-22-57, Div. 2. 


53.7 Minimum Weights 
53.738 Multiple Vehicle Loads 


53.73 In a number of proceedings Commission has approved motor 
carrier rates subject to minima requiring more than one vehicle, where such 
rates were otherwise in conformity with aie of Act. I & S M-9804 
Aluminum—Dallas, Texas to Chicago, Ill., .... I. C. C. ...., 12-2-57, Div. 3. 


53.75 Alternative Minima 


53.75 There is no indication on this record that prescription on com- 
plainant’s traffic of rates on a minimum of 80,000 Ibs. would be likely to 
increase carloadings and thus contribute to a reduction in defendant’s 
operating costs. No. 32052, Penn-Dixie Cement Corp. v. Carolina, CO. & O. 
sy ooce On G. 20005 Se, ae oe 


53.8 Valuation Rates 
58.81 Rates Based on Value 


53.81 Where different rates based upon valuation are available, ship- 
per is bound by his declared valuation and may not recover a greater amount 
for loss of goods than that declared. See 269 U. S. 40; 164 F. 2d 998 (cer- 
tiorari denied, 332 U. S. 847). 227 U. S. 639, 652 and sec. 70 of Restate- 
ment of Law of Contracts. No. 31858, Eliasberg Bros., Inc. v. Railway Exp. 
Agency, Inc., .... I. C. C. ...., 11-18-57, Commission. 
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54. joint or Through Routes, Rates & Divisions 


54.8 Cancellation of Joint Routes or Rates 
54.80 Generally 


54.80 Upon reconsideration, proposed cancellation of joint rates over 
certain routes found not shown to be consistent with public interest and to 
result in unlawful discrimination between connecting lines. Suspended 
schedules as to such routes ordered cancelled, without prejudice to estab- 
lishment of specific routes not inconsistent with views herein expressed. 
Findings in prior report, 300 1. C. C. 163, modified. I & S 6234, Routing 
Akron, C. & Y. R. R. on Overhead Traffic, .... I. C. C. ...., 12-12-57, Com- 
mission. 


54.81 One of Several Routes 


54.81 Fact that suspended schedules would deprive a shipper of transit 
privileges on many routes heretofore existing, affords no warrant for main- 
tenance of routes not otherwise required in public interest. I & S 6234, 
Routing Akron, C. & Y. R. R. on Overhead Traffic, .... I. C. C. 
12-12-57, Commission. 


54.82 Of Rate 
54.82 Proposed cancellation of joint rates found consistent with public 


interest. I & S 6637, Routing Cancellation at Waterloo, Iowa, .... I. C. C 
«eee, 12-17-67, Div. 2. 


55. Competitive Ratemaking 


55.1 Reduced Rates to Meet Competitive Rates 
55.14 Motor Carrier v. Rail or Forwarder 


55.14 Respondent’s allegation of competitive need must fail when it is 
noted that proposed rate is lower than rail rate which it is designed to meet. 
I & S M-9804, Aluminum—Dallas, Texas to Chicago, Ill., .... I. C. C. ...., 
12-2-57, Div. 3. 


55.2 Destructive Competition 
55.22 Rail v. Water-Truck 


55.22 Proposed all-rail rate based on truck rate of $6, a transfer 
charge of $1, and 125 percent of barge rate, or $9.71, would exceed cost of 
truck-barge service by $2.39, and does not constitute an unfair or destructive 
competitive practice in contravention of National Transportation Policy. 
I & S 6691, Electrodes—Morganton, N. Car. to Chicago, Tll., .... I. C. C. 
e+e, 12-18-57, Div. 2. 


55.3 Rate Parity 
55.31 Approved 
55.31 In past, equivalent rates have enabled both modes of transpor- 
tation to participate in movement of this traffic. Therefore, proposed rate 
appears necessary to afford respondent fair opportunity to compete for this 
traffic. I & S M-9578, Calcium Phosphate—Nashville, Tenn. to Chicago, Il 
«66s Be Oe Gh cceve Ae, a 


55.8 Compensativeness 


55.80 Generally 


55.80 An essential element to be considered in ascertaining justness 
and reasonableness of proposed reduced rates is whether they would be com- 
pensatory for service to be performed thereunder. I & S M-9722, Frozen 
Fruit Products from Fla., .... I. C. C. ...., 12-28-57, Div. 3. 
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55.80 A mere comparison with other rates, only one of which is iden- 
tiflable, lacking any indication of cost considerations upon which they are 
based or of competitive circumstances surrounding their establishment, is 
not sufficient to prove compensativeness of proposed rates. '. & S M-9739, 
Plastic Materials—N. Y. & N. J. to Mich., Dl. & Ind., .... I. C. C. ...., 
12-11-57, Div. 3. 


55.81 Burden of Showing 


55.81 Showing that proposed rate will exceed prescribed general 
minimum level may constitute an initial step toward proof of its justness 
and reasonableness, but to sustain evidentiary burden it is still incumbent 
upon respondents to affirmatively show that proposed rates on this limited 
movement would be reasonably compensatory. I & S M-9848, Castings— 
momen, B. FT. OO Va, 2... 1, C. 6. «22059 12-88-57, Dev. &. 


55.83 Motor Carrier Rates 


55.83 Average weight of shipments of plastic materials and products 
handled by respondent at present rates is not indicated; and there is thus 
no basis for conclusion that proposed reduced rates subject to higher mini- 
mum weight would increase respondent’s average T.L. revenue. I & S M- 
9739, Plastic Materials—N. Y. & N. J. to Mich., Ill. & Ind., .... I. C. C. 


, 12-11-57, Div. 3. 
57. Tariffs 


57.2 Form, Contents & Style 
57.21 Tariff Rules 


57.21 Applicability of tariffs or rates is not dependent upon strict 
compliance with Commission’s rules for their publication, including require- 
ment to symbolize changes. 296 I. C. C. 651, 668. When tariffs are ten- 
dered to and accepted by Commission, rates therein became applicable even 
though technically they should have been rejected upon tender. 227 1. C. C. 
641, 644. However, failure of carrier to publish symbols not condoned. 
No. 32164, Heavy & Specialized Carriers Tariff Bureau v. U. S. A. C. Trans- 
pent, Mie.,, .... 1. ©. GC. 2.26 cy 2S-OO-Or, Eee. &. 


57.3 Interpretation 
57.81 Definitions 


57.31 Word ‘‘and” may be read as “or” in deference to meaning of 
context. 286 I. C. C. 769, 775. The word “and” in phrase “specific routes 
and restrictions’ in certain tariff items fits more readily into context of 
considered tariff items when construed to mean “or”? than when construed 
as a conjunctive. 298 I. C. C. 777, and . 7 ms -" C. 781. No. = Lone 
Star Co. v. Louisville & N. R. Co., .... I. C. -..., 12-6-57, Div. 


57.33 Intent of Framers 


57.33 Tariffs must be construed according to their terms, and intent 
of framers will be respected only insofar as it is expressed in tariff. 284 
I. C. C. 461, 465; 286 I. C. C. 575, 577. No. 32188, Essex Wire Corp. v. 
Chicago & N. W. Ry. Co., 0000. Boe Re ocecg BOT, Eee 


57.4 Binding Force 
57.40 Generally 


57.40 Provisions in tariff of common carrier on file with Commission 
have force and effect of a statute, and carrier and shipper alike are charged 
with knowledge thereof and are bound thereby. Rule contained in a tariff 
cannot be waived by a carrier or its agent. 216 I. C. C. 105, 107; 266 U. S. 
92. No. 31858, Eliasberg Bros., Inc. v. Railway Exp. Agency, Inc., .... 
I. C. C. ...., 11-18-57, Commission. 
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58. Charges 


58.3 Intermediate Rule 
58.33 Applicable Routes 


58.33 Application of intermediate rule is conditioned upon both un- 
rated destination and point to which commodity rate is published being on 
same route, which defendant is authorized to traverse. These conditions 
not having been met, intermediate rule does not apply. See 62 M. C. C. 453. 
MC-C-1997, Badger Meter Mfg. Co. v. West Shore Transport Co., Inc., .... 
I. C. C. ...., 12-6-57, Div. 3. 


58.4 Aggregate of Intermediates 
58.40 Generally 


58.40 In absence of appropriate tariff provision to contrary, a joint 
through rate is only legal, or applicable, rate on a particular commodity 
over authorized routes between points of its application, even though com- 
bination of intermediate rates may produce lower charges. MC-O-1828, 
Schaefer, Inc. v. C. A. Conklin Truck Line, Inc., .... I. C. C. ...., 12-17-57, 
Div. 3. 


58.40 Defendant freight forwarder issued its bills of lading for trans- 
portation to destination and contracted with motor common carrier to make 
delivery from an intermediate point, as permitted by sec. 409 of Act. 
Freight forwarder assumed sole responsibility for shipments from origin to 
destination and motor carrier acted as agent in making delivery. Thus fact 
that through freight forwarder rate charged exceeded aggregate of freight 
forwarder rate to intermediate point and motor carrier rate beyond does not 
establish that rates se were unreasonable. Compare 47 M. C. C. 280. 
a 31974, Timms Spring Co. v. Universal Cldg. & Distbng. Co., Inc., .... 

. C. C. ...., 11-32-67, Div. 3. 


58.5 Transit 
58.50 Generally 


58.50 Application of through rate on transited shipments rests on 
fiction that inbound shipment to transit point and outbound movement from 
transit point constitute but a single continuous movement of identical article 
from points of origin to final destination. MC-112020, Sub 19, Commercial 
Oil Transport Ext.—Jacksonville, Il., .... M. C. C. ...., 11-29-57, Div. 1. 


6. RATE LEVEL 
60. Generally 
60.3 Conformity with Fourth-Section Principles 


60.32 Terminal v. Intermediate Rate—Motor 


60.32 Except ‘under unusual circumstances, rate to an intermediate 
point which exceeds rate to a more distant point over same route is presumed 
to be unreasonable. 229 1. C. C. 119, 128; and 229 I.C. C. 337. MC-O-1958, 
Auto Specialties Mfg. Co. v. McNamara Motor Ep, Ime, ..-.- 1. CO. G. ceccy 
12-23-57, Div. 3. 


60.34 Through v. Aggregate of Intermediate Rates—Motor Carrier 


60.34 Joint rates which exceed aggregates of intermediate rates are 
prima facie unreasonable. This presumption can be overcome only by clear 
showing that lower aggregate was or is below maximum reasonable level. 
No such showing has here been made. MC-C-1847, Davies Young Soap Co. 
v. Cushman Motor Delivery Co., .... I. C. C. ...., 12-27-57, Div. 2. 
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60.34 A single-factor through rate which exceeds a combination over 
same route is prima facie unreasonable. Conversely, showing that proposed 
reduced rate is on same level as combination of intermediate rates affords 
strong prima facie evidence of reasonableness. But in both instances, prima 
facie showing may be rebutted. Here cost evidence shows proposed rate is 
below a compensatory level and consequently prima facie eg > rg 


of combination of local rates has been rebutted. I & S M-9868, eats, 
—— Colo. to Ill, Ind., Mo., Iowa, .... I. C. C. ...., 12-27-57, 
Div. 3. 


60.34 Through rates in excess of aggregates of intermediate rates 
which would have applied in absence of through rates are prima facie unjust 
and unreasonable. See 62 M. C. C. 179. This presumption can be overcome 
only by a clear showing that lower aggregate was depressed below maximum 
reasonable level. MO-C-1828, Schaefer, Inc. v. C. A. Conklin Truck Line, 
My, 06+ LO. G. 2ccc, Beret, wee. 8. 


60.34 Standard test used in measuring maximum reasonableness of a 
through rate in instances such as this is aggregate of intermediate rates 
which would have applied in absence of through rate. MOC-O0-1718, Ross 
Carrier Ber ag se Equipment Co. v. Werner Transp. Co., .... I. C. C. 

, 12-10-57, Div. 2. 


60.34 Through charges which exceed those at an aggregate of inter- 
mediate rates contemporaneously in effect are prima facie unreasonable. No 
serious attempt was made here to rebut that presumption. MC-C-1965, 
Thermoid Co. v. Interstate Motor Freight System, .... I. C. C. ...., 12-6-57, 
Div. 2. 


60.34 It is not established that transfer of a through shipment be- 
tween connecting carriers entails any greater service, if as great, as that 
incurred in transportation of local shipments to and from interchange point. 
See 44 M. C. C. 320, 323. MC-C-1848, Toledo Steel Tube Co. v. Lake Motor 
Freight Lines, Inc., .... I. C. C. ...., 12-27-57, Div. 2. 


60.4 Reasonableness of Combination of Local Rates 
60.44 Comparison with Single Factor Rate 


60.44 Mere statement to effect that local rates are on depressed basis 
without supporting evidence affords an inadequate basis for finding that local 
rates were below a reasonable level. 2 Soe. Davies Young Soap Co. v. 
Cushman Motor Delivery Co., .... I. C. C. ...., 12-27-57, Div. 2. 


60.9 Postal Charges 
60.90 Generally 


60.90 (1) Upon reexamination, rates of pay and compensation for 
transportation of mail and services connected therewith by southern and 
western applicants found to be not fair and reasonable. * 


(2) Reasonable compensation fixed for said applicants for period from 
July 1, 1957, to and including January 31, 1958. 


(3) Rates, rules and regulations established as fair and reasonable 
for said applicants, for services on and after February 1, 1958. 


(4) Order of November 13, 1951, as amended, further amended as to 
interline traffic between said applicants and other railway common carriers 
subject to Railway Mail Pay Act of July 28, 1916. No. —. Railway Mail 
Pay, Applications of Southern & Western Railroads, .... I. C. C. ...., 
12-30-57, Commission. 
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62. Rate Comparisons 


62.0 Generally 
62.01 Standard of Reasonableness 


62.01 One of best standards for determining justness and reasonable- 
ness of a rate is comparison thereof with rates on same commodity to or 
from other points in same general territory. Assailed rate is substantially 
out of line with compared rates; and in absence of contravening evidence, 
this comparison must be given controlling weight. ca” 

Meter Mfg. Co. v. West Shore Transport Co., Inc., .... 1. C. C. ...., 12-6-57, 
Div. 3. 


62.03 Similar Transportation Characteristics 


62.03 There is no showing of transportation conditions existing in 
connection with compared rates. Proposed rates not shown just and reason- 
able. I & S M-10007, Corduroy—Osceola, Ark. to Boston, Mass. & New 
Ze, Be Bay soos oe OG. 0 vicy SOS, Oe S 


62.03 Mere citation of cases in which rates between certain points 
were found unreasonable does not of itself prove rates on same commodity 
from and to other points were or are unreasonable. See 220 I. C. C. 459; 
59 F. Supp. 748. More is necessary, including at least some competent 
testimony that transportation conditions are not materially different between 
points immediately concerned and those between other points from and to 
which basis sought was prescribed. No. 82081, Falk Corp. v. Chicago, M., 
St. P. & P. R. Co., .. .LC.C. ...., 12-18-57, Div. 2. 


62.9 Miscellaneous Manufactures 
62.99 All Other 


62.99 Dry weight of sponges consisted of 80 percent resin and 20 
percent solka floc, which is an integral part of sponge, but is not a synthetic 
resin or resin compound. Thus sponges cannot be classified as resin articles 
or articles made of resin a. beg yx 293 I. C. C. 449. No. 831966, 
Simoniz Co. v. National Cldg. Corp., I. C. C. ...., 12-27-57, Div. 2. 


64. hienenettabien 
64.0 Generally 
64.01 Importance as a Standard 


64.01 Where no substantial reciprocity exists and where maximum 
level of reasonableness is in issue, cost of performing service is most im- 
portant element for consideration in determining whether a proposed switch- 
ing charge is just and reasonable. I & S 6687, Routing Cancellation at 
Waterloo, Iowa, .... I. C. C. ...., 12-17-57, Div. 2. 


64.08 Reasonable Compensation 


64.03 T.L. rates are assumed to provide compensatory revenue when 
applied on shipments of minimum weight specified in connection therewith. 
MC-C-1945, Broderick & Bascom Rope Co. v. Hall Freight Lines, Inc., .... 
I. C. C. ...-, 11-88-67, Div. 3. 


64.03 Respondent’s costs for purchased transportation are controlled 
by rate charged instead of by services rendered. Reductions in gross revenue 
are tantamount to reductions in cost and, consequently, purchased-transpor- 
tation agreements premised upon a percentage of revenue do not harmonize 
with proper ratemaking principles based on direct cost. I & S M-9722, 
Frozen Fruit Products from Fla., .... I. C. C. ...., 12-23-57, Div. 3. 
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64.1 Ascertainment of Costs 
64.10 Cost Elements 


64.10 While new equipment may require less maintenance, this re- 
duction in expense is offset by depreciation charges. I & S M-9578, Calcium 
Phosphate—Nashville, Tenn. to Chicago, Ill., .... I. C. C. ...., 12-19-57, 
Div. 2. 


64.10 In addition to actual cost, respondent is entitled to recover fair 
return on value of that portion of its property devoted to switching service. 
However, rate of six percent appears unduly high. Under efficient and 
economical management, rate of return of four percent on value of property 
devoted to switching service should enable it to earn fair return for this 
service. I & S 6637, Routing Cancellation at Waterloo, Iowa, .... I. C. C. 
coves LEWLUO1, Dav. 2. 


64.11 Average Costs 


64.11 Respondent specializes in transportation of liquids in tank 
vehicles. Thus, its system average operating expense may be regarded as 
fairly accurate measure of cost of transporting cotton and rayon softener 
from and to considered points. I & S M-9628, Chemicals—Amcelle, Md. to 
S. Car., Va. & Ga., .... 1. ©. ©. ...., 18-38-67, Div. 3. 


64.15 Round-Trip Costs 


64.15 Computation of cost based on shipment of 30,000 lbs. assumes 
that respondent always transports 30,000 Ibs. in opposite direction. This 
assumption is not justified in view of fact that overall average load factor 
for all traffic is only 22,000 lbs. I & S M-9578, Calcium Phosphate—Nash- 
ville, Tenn. to Chicago, Ill., .... I. C. C. ...., 12-19-57, Div. 2. 

64.15 Respondent merely stated, generally, that there are other points 
within reasonable distance of destination capable of using its equipment on 
outbound movements. In these circumstances, compensativeness of proposed 
rates can not be appraised. I & S M-9420, Paper Covers—Milwaukee, Wis. 
to Detroit, Mich., ....I.C. C. ...., 12-10-57, Div. 2. 


64.3 Weight of Vehicle Load Shipments 
64.30 Generally 


64.30 Mere fact that weight of each of complainant’s shipments re- 
ferred to was substantially in excess of applicable minimum weight is not in 
itself proof of unreasonableness of assailed rates. See 287 I. C. C. 353, 359; 
294 1.C.C. 5,109. No. 32052, Penn-Dixie Cement Corp. v. Carolina, C. & O. 
Mis oces Be O Ge ivice 2, a a 


65. Charges for Special Services 


65.2 Terminal Service 
65.22 Switching 


65.22 Waterloo’s right to receive reasonable charge for its switching 
service is assured by sections of Act. However, it is entitled to no more 
than a just and reasonable charge for its switching service as such. I &S8S 
6637, Routing Cancellation at Waterloo, Iowa, .... I. C. C. ...., 12-17-57, 
Div. 2. 


66. Class Rates 


66.3 Rough Products of Mines 
66.39 All Other 


66.39 Rate charged on T.L. shipments of soldering flux from Howell, 
Mich. to Maspeth, Long Island, N. Y., found unjust and unreasonable for 
the past, but not for the future. Just and reasonable rate determined. 
MC-C-1962, Fedders-Quigan Corp. v. Transamerican Freight Lines, Inc., 
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66.5 Semi-Processed Material 


66.53 Vegetable & Animal Oils & Grease 


66.53 T.L. rate charged on linseed oil, in drums, from Minneapolis, 
Minn. to Huntington, Ind., found to have been unjust and unreasonable in 
the past, but not for the future. MC-C-1965, Thermoid Co. v. Interstate 
Motor Freight System, .... I. C. C. .... , 12-6-57, Div. 2. 


66.57 Fertilizer 


66.57 Rate charged on superphosphate (acid phosphate), in C.Ls., 
from East Tampa, Bonnie, & Ridgewood, Fla. to Pine Bluff, Ark., found 
unjust and unreasonable. Reparation awarded. No. hae Planters Ferti- 
lizer & Soybean Co. v. Seaboard Air Line R. Co., I. C. C. ...., 12-4-57, 
Div. 3. 


66.6 Industrial Manufactures 


66.61 Iron & Steel Articles 


66.61 Rate charged on steel tubing & pipe, in T.Ls., from Milwaukee, 
Wis. to Hartford, Mich., found unjust and unreasonable in the past, but not 
for the future. Just and reasonable rate determined. MC-C-1958, Auto 
Specialties Mfg. Co. v. McNamara Motor Exp. Inc., ~. & © 
12-23-57, Div. 3. 


66.61 Rate charged on T.L. shipments of sheet steel from Hammond, 
Ind. to Brown Deer, Wis., found applicable, but unjust and unreasonable. 
Just and reasonable rates determined. MC-C-1997, Badger Meter Mfg. Co 
v. West Shore Transport Co., Inc., .... I. C. C. ...., 12-6-57, Div. 3. 


66.61 Rates charged on shipments of steel stampings from Elyria, 
Ohio, to Detroit & South Haven, Mich., found applicable and not shown to 
have been unreasonable. MC-C-1925, Bohn Aluminum & Brass Corp. v. 
Alvan Motor Freight, .... I. C. C. ...., 12-19-57, Div. 2. 


66.61 Charges collected by defendant motor common carriers on ship- 
ment of steel wire rope from Peoria, Ill., to St. Ignace, Mich., found inap- 
plicable. Applicable charges determined, and found unjust and unreasonable 
to extent indicated. MC-C-1945, Broderick & Bascom Rope Co. v. Hall 
Freight Lines, Inc., .... I. C. C. ...., 11-22-57, Div. 2. 


66.61 Motor-carrier rate charged on shipment of steel tubing from 
Toledo, Ohio to St. Paul, Minn., found to have been unjust and unreasonable; 
present rate found not shown to be unjust or unreasonable. Just and reason- 
able rate on described shipment determined. MC-C-1848, Toledo Steel Tube 
Co. v. Lake Motor Freight Lines, Inc., .... I. C. C. ...., 12-27-57, Div. 2. 


66.7 Machinery, Equipment, Implements & Appliances 


66.79 All Other 


66.79 Rates charged on shipments of refrigerating compressors & 
machine parts from Tecumseh, Mich. to Minneapolis, Minn., found to have 
been unjust and reasonable. Just and reasonable rates determined. MO-C- 
1828, Schaefer, Inc. v. C. A. Conklin Truck Line, Inc., .... I. C. C. ...., 
12-17-57, Div. 3. 


66.8 Necessaries 


66.84 Beverages 


66.84 Rates charged on C.L. shipments of alcoholic liquors from 
Cliffside, Ky. to Dallas, San Antonio & Fort Worth, Texas, & Shreveport, La., 
found inapplicable. Applicable rates determined, and reparation awarded. 
No. 32048, Lone Star Co. v. Louisville & N. R. Co, .... I. C. GC. ...., 
12-6-57, Div. 2. 
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66.88 Cleansers 


66.88 Rate charged on T.L. shipment of liquid soap, in drums, from 
Dayton, Ohio to St. Paul, Minn., found to have been unjust and unreason- 
able; present rate found not shown to be unlawful as alleged. Just and 
reasonable rate for past determined. MC-C-1847, Davies Young Soap Co. 
v. Cushman Motor Delivery Co., .... I. C. C. ...., 12-27-57, Div. 2. 


66.9 Miscellaneous Manufactures 
66.99 All Other 


66.99 On reconsideration, charges collected on shipment of valuable 
coins from Dallas, Texas to Baltimore, Md., by express, found applicable and 
not shown to have been unjust or unreasonable. Prior findings, 300 I. C. C. 
789, reversed. No. 31858, Eliasberg Bros., Inc. v. Railway Exp. Agency, 
Inc., .... I. C. C. ...., 11-18-57, Commission. 


66.99 Rates on numerous L.C.L. shipments of sponges in freight-for- 
warder service from Chicago, Ill., & Benton Harbor, Mich., to points in Calif., 
Idaho, Oregon, Utah, & Wash., found applicable, and not shown to have 
been or to be unjust or unreasonable. No. 31966, Simoniz Co. v. National 
Cis. Comp, ..-. E.G. CO, ...+5 SBI -Ot, Eee. & 


67. Commodity Rates 


67.0 Generally 
67.0 Generally 


67.0 Rail C.L. & L.C.L. rates between points in Stanislaus County, 
Calif. & points in Oregon, Wash., Idaho, Mont., Wyo., Utah & Colo., found 
not shown to be unduly prejudicial or preferential. No. 31901, Stanislaus 
County, Calif. v. Atchison, T. & S. F. Ry. Co., .... I. C. C. ...., 11-21-57, 
Div. 2. 


67.1 Products of Agriculture 
67.11 Grain & Grain Products 


67.11 Rates on ground rice hulls, in C.L.s., from points in Ark., 
Texas & La., to points throughout United States east of Rocky Mts., found 
not shown to be unjust, unreasonable, or unduly prejudicial. No. 31805, 
Arkansas Rice Traffic Bureau v. Aberdeen & R. R. Co., zc © 
12-2-57, Div. 2. 


67.15 Fresh or Frozen Fruits & Berries 


67.15 Proposed reduced T.L. rates on frozen fruit products from Fla. 
to eight midwestern states found not shown to be just and reasonable. 
I & S M-9722, Frozen Fruit Products from Fla., .... I. C. C. ...., 12-23-57, 
Div. 3. 


67.17 Fresh or Frozen Vegetables 


67.17 Rates on sugar beets, in C.L.s., from Newport, Cousino, Ida & 
Whittaker, Mich. to Ottawa, Ohio, found not shown to be unduly prejudicial 
or bey a ew No. 82066, Buckeye Sugars, Inc. v. Baltimore & O. R. Co., 

« ce GG. ccccy BAO, Det S. 


67.3 Rough Products of Mines 
67.33 Sand, Stone & Gravel 


67.33 On further hearing, rates on agricultural limestone, unburnt 
(not ground or pulverized), in bulk, in open-top cars, from Maple Grove, 
Ohio, to points in western N. Y. & Penna., & in W. Va., found unjust and 
unreasonable. Just and reasonable rates prescribed. Findings in prior 
report, 296 I. C. C. 345, modified. No. 8314938, Basic Refractories, Inc. v. 
Akron, C. & Y. R. Co., .... I. C. C. ...., 12-18-57, Div. 2. 
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67.5 Semi-Processed Material 
67.52 Refined Petroleum & Oils 


67.52 Authority granted, on conditions, to establish and maintain 
rates on liquefied petroleum gas in tank-car loads from producing & ship- 
ping points in the southwest, including Kan. & Mo., & in Illinois & southern 
territories, to destinations in southern territory, including Ohio & Miss. River 
crossings and adjacent points in official territory, without observing long- 
and-short-haul provision of sec. 4 of Act. FSA 31791, Liquefied Petroleum 
Gas to Southern Territory, .... I. C. C. , 12-11-57, Div. 2. 


67.54 Industrial Chemicals & Acids 


67.54 Reduced T.L. rate on calcium phosphate from Nashville, Tenn. 
to Chicago, Ill., found just and reasonable for one respondent, and not 
shown to be just and reasonable for the other respondents. I & S M-9578, 
Calcium Phosphate-Nashville, Tenn. to Chicago, Ill., .... I. C. C. 
12-19-57, Div. 2. 


67.54 Proposed T.L. rates on cotton & rayon softener, in bulk, in tank 
vehicles, from Amcelle, Md. to Celco, Va., Celriver, S. Car. & Rome, Ga., 
found just and reasonable. I & S M-9623, Chemicals—Amceelle, Md. to 
é. Ga, Va. GR, .... LG G. , 12-2-57, Div. 3. 


67.54 (1) Proposed reduced “nm on carbon electrodes, in C.Ls., from 
Morganton, N. Car. to Chicago, Ill., & points taking same rates, found just 
and reasonable. 


(2) Authority to maintain proposed rate without observing long-and- 
short-haul provisions of sec. 4 of Act granted, subject to — Iés 
6691, Electrodes—Morganton, N. Car. to Chicago, Ill., . > ae a veces 
12-18-57, Div. 2. 


67.54 Rates charged on anhydrous ammonia, in tank-car loads, from 
Lake Charles, La. & Etter & Houston, Texas to destinations in Iowa & Minn., 
found applicable and not unjust or unreasonable on some shipments and 
inapplicable on other shipments. Applicable rates determined and on several 
shipments found unjust and unreasonable. Reparation Awarded. No. 
81999, Minnesota Liquid Fertilizer Co. v. Chicago & N. W. Ry. Co., .. 
LC... , 11-25-57, Div. 2. 


67.56 Rubber, Asbestos & Plastics 


67.56 Proposed reduced T.L. rates on plastic materials & products 
from Newark, N. J. to Benton Harbor & Milan, Mich., & from Belvidere, 
N. J. to Chicago, Ill., Indianapolis, Ind., Benton Harbor and Milan, found 
not shown to be just and reasonable. I & S M-9739, Plastic Materials— 
N. Y. & N. J. to Mich., Ill., & Ind., .... I. C. C. , 12-11-57, Div. 3. 


67.58 Primary Metals 


67.58 Proposed T.L. rate on aluminum billets, blooms, ingots, pigs, 
& slabs, min. 100,000 lbs., from Dallas, Texas to Chicago, Ill., found not 
shown to be just and reasonable. I & S M-9804, Aluminum—Dallas, Texas 
to Chicago, Ill., .... I. C. C. » 12-2-57, Div. 3. 


67.58 Rates on pig iron, in C.Ls., from Steelton, Penna. & Troy, N. Y. 
to Milwaukee, Wis., found not shown 'to have been or to be + x or un- 
reasonable. No. $2081, Falk Corp. v. Chicago, M., St. P. & P. R. R. Co. ° 
Lc & , 12-18-57, Div. 2. 


67.59 Scrap, Slag & Waste Material 


67.59 Rate charged on C.L. shipment of scrap copper from Fort 
Wayne, Ind. to Lake Linden, Mich., found % Kor No. 82138, Essex 
Wire Corp. v. Chicago & N. W. Ry. Co., .... I. C. , 12-9-57, Div. 2. 
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67.6 Industrial Manufactures 
67.61 Iron & Steel Articles 


67.61 Reduced T.L. rate on iron or steel castings from Elmira, N. Y. 
to Roanoke & Salem, Va., found not shown to be just and reasonable. [&S 
M-9848, Castings—Elmira, N. Y. to Va., .... I. C. C. ...., 12-23-57, Div. 3. 


67.61 Rates on steel grinding balls, in C.Ls., from Greenville, Ill. to 
Kingsport, Tenn., found applicable, and not shown to have been or to be un- 
just or unreasonable. No. 32052, Penn-Dixie Cement Corp. v. Carolina, 
©. & O. Ry., .... 1.0. C. ...., 12-20-57, Div. 3. 


67.61 Combination rates charged on shipments of wrought iron pipe, 
in C.Ls., from South Lorain, Youngstown & Struthers, Ohio, to Ellenton & 
Dunbarton, S. Car., & Philadelphia & Girard Point, Penna., with fabrication 
in transit at Houston, Texas, found applicable, except for certain under- 
charges. No. 32074, Southwest Fabricating & Welding Co. v. Alton & S. R., 
ceew ME acccy Seren, oe. &. 


67.61 Rates charged on numerous freight-forwarder shipments of steel 
wire from Worcester, Mass. to Elyria, Ohio, found not shown to have been 
or to be unjust or unreasonable. No. 31974, Timms Spring Co. v. Universal 
Cldg. & Distbg. Co., Inc., .... I. C. C. ...., 11-22-57, Div. 2. 


67.65 Paper & Paper Products 


67.65 Reduced T.L. rate on paper covers from Milwaukee, Wis. to 
Detroit, Mich., found not shown to be just and reasonable. I & S M-9420, 
Paper Covers—Milwaukee, Wis. to Detroit, Mich., .... I. C. C. ...., 12-10- 
57, Div. 2. 


67.7 Machinery, Equipment, Implements & Appliances 
67.70 Generally 


67.70 Upon reconsideration, motor-carrier rate on shipment of internal 
combustion engine parts from Portland, Oregon, to Benton Harbor, Mich., 
found to have been and to be unjust and unreasonable. Just and reason- 
able rate determined for the past, and prescribed for the future. Prior 
finding, Sept. 6, 1955, modified. MC-C-1713, Ross Carrier Co., Div. Clark 
Equipment Co. v. Werner Transp. Co., .... I. C. C. ...., 12-10-57, Div. 2. 


67.8 Necessaries 
67.83 Meat, Poultry & Dairy Products 


67.83 Proposed reduced rates on meats & packinghouse products from 
Denver, Colo. to Indianapolis, Ind., St. Louis, Mo. & Tri-Cities, Iowa-Ill., 
found not shown to be just and reasonable. I & S M-9868, Fresh Meats, 
etc.—Denver, Colo. to Ill., Ind., Mo., Iowa, . i. s oe .-, 12-27-57, 
Div. 3. 


67.9 Miscellaneous Manufactures 
67.95 Textiles 


67.95 Proposed reduced L.T.L. rates on corduroy from Osceola, Ark. to 
Boston, Mass., & New York, N. Y., found not shown to be just and reason- 
able. I & S M-10007, Corduroy—Osceola, Ark. to Boston, Mass. & New York, 
Ile Bee ccwe Bete Ge ceccy Aree et, Dat. &. 
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7. EQUALITY OF CHARGES 
70. Generally 


70.2 Rate Adjustments or Practices 
70.21 Grouping 


70.21 “It is a necessary incident of group adjustments that rates to or 
from points near outer edge of a group have appearance of causing injustice 
to points just beyond group. But such situations do not necessarily con- 
stitute undue prejudice.” 169 I. C. C. 80, 82. See also 258 I. C. C. 312; 
259 I. C. C. 372; and 281 I. C. C. 777, 784. No. 31901, Stanislaus County, 
Calif. v. Atchison, T. &8. F. Ry. Co., .... 1.0. C. ...., 11-21-57, Div. 2 


71. Intermediate Charges 


71.1 Competition of Direct Route 
71.12 Circuity 


71.12 Under amendment to sec. 4, effective July 11, 1957, securing 
of relief over circuitous routes is no longer necessary. I & S 6691, Elec- 
trodes—Morganton, N. Car. to Chicago, Dl, .... I. C. C. ...., 12-18-57, 
Div. 2. 


71.3 Water Competition 
71.30 Generally 


71.30 In view of truck-barge competition at Chicago rate points, 
which furnishes basis for proposed rate, and absence of such competition 
at intermediate points, a special case exists for fourth-section relief. I &S 
6691, Electrodes—Morganton, N. Car. to Chicago, Ill., .... I. ©. C. ...., 
12-18-57, Div. 2. 


73. Special Service Charges 


73.1 Terminal Services 
73.13 Absorption of Switching 


73.13 So-called reciprocal switching charge may be so low that only 
rational basis therefor is fact that substantially equal services are performed 
by carriers concerned for each other. Even in such cases Commission has 
observed that basing amount of charge on actual cost rather than considera- 
tions of reciprocity is to be preferred. I & S 6637, Routing Cancellation at 
Waterloo, Iowa, ....I.C.C. ...., 12-17-57, Div. 2. 


74. Undue Preference or Prejudice 


74.0 Generally 
74.01 General Rule 


74.01 There is no effective control by defendants of both higher rates 
assailed and lower rates to another destination; and therefore, no basis for 
finding of undue preference and prejudice. 298 I. C. C. 209. No. 32066, 
Buckeye Sugars, Inc. v. Baltimore & O. R. Co., .... I. C. C. ...., 11-22-57, 
Div. 2. 


74.1 Competition between the Preferred & the Prejudiced 
74.10 Generally 


74.10 General declarations as to competition, unsupported by evidenti- 
ary facts and a mere showing of disparity of rates do not establish undue 
prejudice and preference. 274 I. C. C. 584, 588. No. 31901, Stanislaus 
County, Calif. v. Atchison, T. & S. F. Ry. Co., .... I. C. C. ...., 11-21-57, 
Div. 2. 
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74.2 Movement to or from Preferred Point 
74.20 Generally. 


74.20 Prescribed scale was not specifically required to be based upon 
short-line distances and, since both assailed rate and rates alleged to be pre- 
ferred are based on scale as applied to distances over routes used for move- 
ment of this traffic and no sound reason appears for use of different dis- 
tances, it follows that there is here no basis for a finding of undue preju- 
dice or preference. No. 82066, Buckeye Sugars, Inc. v. Baltimore & O. R. Co., 

~ E.G. ccccs See, wee. Bo 


74.3 Injury to Complainant 
74.80 Generally 


74.30 In order to support finding of undue prejudice and preference 
the evidence must establish that alleged prejudice and preference constitute 
a source of undue disadvantage to one party and of undue advantage to 
another. 237 1.C. C. 121,127. No. $1805, Arkansas Rice Traffic Bureau v. 
Aberdeen & R. R. Co., .... I. C. C. ...., 12-2-57, Div. 2. 


74.80 Beyond rate disparity, to support finding of undue prejudice it 
must be clearly established that rate difference is a source of material dis- 
advantage to a shipper, locality or region, and of material advantage to 
others in a proven competitive relationship to complaining party. No. 31901, 
anat oee n” Calif. v. Atchison, T. & S. F. Ry. Co., .... 1.C.C....., 
11-21-57, Div. 2 


8. UNIFICATIONS 
80. Generally 


80.0 Jurisdiction 
80.01 Generally 


80.01 Sec. 5 (11) of Act makes Commission authorizations under 
sec. 5 exclusive and plenary. Thus relief from restraints, limitations and 
prohibitions of federal, state, and municipal law is implied in Commission’s 
approval and authorization. F. D. 19858, Chicago & N. W. Ry. Co— 
Control—Litchfield & M. Ry. Co., 12-27-57, Div. 4. 

80.01 F. D. 198838, Providence, W. & S. R. Co. Abandonment—Webster 
Branch, 12-23-57, Div. 4. (Please see 04.90, Same Title). 


80.6 Pooling 
80.61 Railroad 


80.61 Objectives of sec. 5 (1) of Act, which provides for pooling of 
traffic or service without limitation as to freight or passenger train service, 
are to eliminate unnecessary duplication of services and to promote economy 
of operation, in fairness to carrier members and in general public interest. 
These considerations apply particularly to rail passenger train service 
generally by reason of recurring passenger train deficits. Every service of 
a common carrier should, so far as practicable, pay its own way. Modifica- 
tion in pooling agreement approved. No. 32029, App. of Northern Pac., 
Soo Line & Great Northern Re Joint Passenger Service Bet. St. Paul- 
Minneapolis, Minn. & Duluth, Minn. & Superior, Wis., & to Pool & Divide 
Earnings Therefrom, .... I. C. C. ...., 11-27-57, Commission. 


81. Control of Two or More Carriers 
81.1 Facts Constituting Control 


81.10 Generally 


81.10 MOC-F-6695, Fred Olson Motor Service Co.—Control & Merger— 
Webber Cartage Line, Inc., 12-3-57, Div. 4. (Please see 15.20, Same Title). 
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81.11 Stock Ownership 


81.11 MOC-F-6419, Long Island Delivery Co., Inc.—Pur. (Por.)—Askin 
Trucking Co., Inc., 12-19-57, Div. 4. (Please see 15.20, Same Title). 


81.16 Family Relations 

81.16 It is clear that, because of family relationship, indebtedness of 
son to father, his reliance upon his father for guidance in operational mat- 
ters, and use by both carriers of same facilities, acquisition of control with- 
out prior approval of Commission was in violation of sec. 5 of Act. MO-F- 
6705, National Transfer, Inc.—Control & Merger—National Motor Freight, 
Inc., 1-2-58, Div. 4. 


81.7 Disposition of Control Applications 


81.71 Railroad 

81.71 Order for authority under sec. 5 of Act to acquire control of 
reorganized company, through ownership of capital stock, appears to be 
consistent with public interest. However, it is inappropriate to authorize 
transaction before court confirms plan of reorganization herein approved. 
Compare 290 I. C. C. 9 (35). Accordingly, entry of order deferred pending 
court’s confirmation of plan. F. D. 16575, Lackawanna & W. V. R. Co. 
Reorganization, .... I. C. C. ...., 12-6-57, Div. 4. 


81.73 Motor Truck—Authorized 
81.73 Control of Two or More Motor Carriers of Property in a Com- 
mon Interest Authorized by Div. 4: 
Denver-Chicago Trucking Co., Inc.—Eck Miller Transfer Co., MC-F-6629, 
is eam Oe Mee Sh 003 46 ee 


Grubbs, Jr., H. L.—Morton Schneider’s Transfer, Inc., MC-F-6680, 12-30-57. 
82. Transaction Sound & Applicant Fit 


82.1 Condition of Vendee 


$2.13 Provisions for Financing 


82.13 While overcapitalization is objectionable, it is relatively small 
and should be of a temporary nature; and in view of substantial increase in 
earning power and economies to be effected, transaction may properly be 
approved. MO-F-6631, Wright Trucking, Inc.—Control & Merger—Lowell 
Trucking Corp., 12-3-57, Div. 4. 


82.3 Consideration 


82.30 Generally 


82.30 Vendors would receive for route proposed to be sold a considera- 
tion about equal to their total assets and a little more than three times their 
partnership capital. Even assuming that $15,000 assigned to seven pieces 
of equipment represents a fair value therefor, vendor would still receive 
$175,000 for operating rights under which service in past has been unprofit- 
able. Approval and consummation as proposed would result in vendors 
receiving an unwarranted and excessive consideration for unprofitable seg- 
ment of their operating authority. MC-F-6220, Santa Fe Trail Transp. Co. 
—Pur. (Por.)—C. M. Lang & C. R. Givens, .... M. C. C. ...., 12-4-57, 
Div. 4. 


82.35 Employment Contracts 

82.35 Agreement provides for part-time employment by vendee of 
vendor’s officers over a period of two years from date of consummation at a 
salary of $3,750.00 each, payable each year in advance. Service provided 
by two individuals would be in maintenance of good customer relationship, 
gradually diminishing over two-year period. There is no provision for 
termination prior to expiration of two years. Question arises whether this 
is a true employment agreement or a device for increasing purchase price, 
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payable even if no services are actually rendered. Compare 59 M. C. C. 459 
and 65 M. C. C. 118. Findings conditioned to require that agreement be 
amended to provide for payment of compensation monthly, and for termi- 
nation by either party upon 30 days’ written notice. Subject to such revi- 
sions, it may properly be found to be true employment agreement. MC-F- 
6685, Overnite Transp. Co.—Pur.—Atlanta-Macon Motor Exp., 

M. C. C. ...., 13-18-67, Div. 4. 


82.7 Unauthorized Consummation 
82.74 Public Interest 


82.74 While authorization is not to be understood as condoning viola- 
tion of sec. 5 of Act, withholding of approval of transaction herein is not 
warranted, as it has been shown to be otherwise consistent with public in- 
terest. MC-F-6705, National Transfer, Inc.—Control & Merger—National 
Motor Freight, Inc., 1-2-58, Div. 4. 


83. Prior Utilization of Authority 


83.2 Degree of Utilization 
83.25 Operation to Best of Ability 


83.25 Considering available evidence and irregular route nature of 
operating rights involved, vendor has been rendering a fairly continuous 
service commensurate with its facilities and ability to operate. Approval of 
transaction would not adversely affect protestants. MC-F-6419, Long Island 
Delivery Co., Inc.—Pur. (Por.)—Askin Trucking Co., Inc., 12-19-57, Div. 4. 


83.9 Transfer of Dormant Franchises 
83.92 Cancellation of Dormant Portion—Motor Truck 


83.92 Transfer of Motor Truck Operations Approved by Div. 4 upon 
Condition that Operating Authority Covering Dormant Portions of Vendor’s 
Routes be Surrendered and Cancelled: 

Wright Trucking, Inc. —Control & Merger—Lowell Trucking Corp., MC-F- 

6631, 12-3-57. 


84. New Service Doctrine 


84.1 New Through Operations 
84.11 Previous Interchange 


84.11 Record does not show extent of applicant’s interline with vendee 
in past; however, it does show that he interlined with vendee and other 
connecting carriers which do not oppose application. Approved. MO-F- 
6400, Modern Transfer Co., Inc.—Pur.—Samuel Calabrese, 12-3-57, Div. 4. 


84.2 Changed Pattern of Operation 
84.24 Combination of Regular & Irregular Authority 


84.24 In conducting operations under unified rights, vendee will be 
expected to preserve separate nature of regular and irregular-route rights 
and to conduct operations by moving traffic through authorized common 
gateways only. See 5 M. C. C. 262. MC-F-6685, Overnite Transp. Co.—Pur. 
-—Atlanta-Macon Motor Exp., Inc., .... M. C. C. ...., 12-18-57, Div. 4. 


84.28 Split of Alternate Route 


84.28 A sec. 5 transaction should not be used as vehicle for creating 
additional operating authority and service by division of operating authority 
in manner here proposed except upon clear evidence that additional service 
meets a public need. Evidence in instant case will not justify such con- 
clusion. MC-F-6220, Santa Fe Trail Transp. Co.—Pur. (Por.)—O. M. Lang 
& C. R. Givens, .... M. C. C. ...., 12-4-57, Div. 4. 
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85. Sound Transportation Conditions 


85.0 Generally 
85.01 Corporate Simplification 


85.01 Denver-Chicago does not presently desire to merge Transfer into 
itself in order that latter may derive tax benefits from past deficits. Con- 
sidering evidence, and particularly absence of duplicate operating authority, 
continuance of Transfer as a separate entity under control of D-C may prop- 
erly be approved. Parties, however, should submit as soon as possible plan 
whereby merger might be effected, subject to prior Commission approval. 
Compare 65 M. C. C. 577. MC-F-6629, Denver-Chicago Trucking Co., Inc. 
—Control—Eck Miller Transfer Co., .... M. C. C. ...., 12-12-57, Div. 4. 

85.01 Proposed merger would result in corporate simplification, elimi- 
nation of duplicate routes and facilities, and would enable surviving carrier 
to perform through single-line operations, all in furtherance of rendition of 
an efficient and economical service in public interest. MC-F-6678, Standard 
Freight Lines, Inc.—Control & Merger—Dohrn Transfer Co., .... M. C. C. 

, 12-23-57, Div. 4. 


85.03 Subsidy of Rail Operations 


85.03 There are no special circumstances shown here which would 
justify departure from principles stated in 40 M. C. C. 457, 473, to effect 
that grant to a railroad or railroad affiliate of authority to operate as a 
common carrier by motor vehicle should be so conditioned as definitely to 
limit future service by motor vehicle to that which is auxiliary to, or supple- 
mental of, train service. Approval would result in unduly restraining com- 
petition and would not be consistent with public interest. MOC-F-6220, 
Santa Fe Trail Transp. Co.—Pur. (Por.)—C. M. Lang & C. R. Givens, .... 
M.C. C. ...., 13-4-67, Div. 4. 


85.1 Service 


85.17 Preserve Needed Service 


85.17 Approval herein would increase possibility of Transfer being 
able to preserve its property and facilities, and continue service to public. 
Parties should be afforded opportunity to preserve its BS meng Song opera- 
tions. 59 M. C. C. 104. a Denver-Chicago Trucking Co., Inc.— 
Control—Eck Miller Transfer Co., - M.-C. C. ...., 12-12-57, Div. 4. 


85.3 Congettiie Effect 
85.33 Proof of Impairment 


85.33 Protestants’ evidence does not show what traffic, if any, they 
might lose as a result of transaction. Each case must be decided on evi- 
dence of record and evidence here is not convincing that protestants’ service 
would be impaired, or that competing carriers would be seriously injured 
as a result of approval. Applicants have sustained their burden of proof 
by showing affirmatively that transaction would be consistent with public 
interest. MC-F-6400, Modern Transfer Co., Inc.—Pur.—Samuel Calabrese, 
12-3-57, Div. 4. 


85.4 Effect Upon Employees 


85.41 Railroad 

85.41 Pursuant to stipulation, approval of merger subjected to im- 
position of conditions for protection of any adversely affected railway em- 
ployee same as prescribed in 257 I. C. C. 177; and that subsequent to con- 
summation of proposed merger, applicant shall continue in force the volun- 
taly, contributory group-insurance program which carrier to be merged 
provides under arrangements with an insurance company, insofar as indi- 
vidual employees participate in that program on effective date of order 
authorizing merger. F. D. 19858, Chicago & N. W. Ry. Co.—Control— 
Litchfield & M. Ry. Co., 12-27-57, Div. 4. 
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85.41 Approval made subject to same conditions for protection of 
railway employees as were prescribed in 261 I. C. C. 672. F. D. 19951, 
Chicago Junction Ry. Co.—Pur. (Por.)—Union Stock Yard & Transit Co. 
of Chicago, 12-10-57, Div. 4. 


85.41 Same conditions imposed for protection of employees as in 


257 I. C. C. 177. F. D. 19929, New Orleans & N. R. Co.—Acquisition— 
Meridian Term. Co., 12-13-57, Div. 4. 


87. Disposition of Unification Applications 


87.1 Merger 
87.11 Railroad—Approved 


87.11 Unification by Merger, Purchase or Acquisition of Properties of 
Two or More Railroads Authorized by Div. 4: 


Chicago & N. W. Ry. Co.—Control, etc.—Litchfield & Madison Ry. Co., 
F. D. 19858, 12-27-57. 


New Orleans & N. R. Co.—Acquisition—Meridian Term. Co., F. D. 19929, 
12-13-57. 
87.18 Motor Truck Lines—Approved 


87.13 Unification by Consolidation, Merger or Purchase of Operating 


Authority and Property of Two or More Motor Carriers of Property Author- 
ized by Div. 4: 


Days Transfer, Inc.—Pur.—W. J. Heeres, MC-F-6668, 12-27-57. 
Modern Transfer Co., Inc.—Pur.—Samuel Calabrese, MC-F-6400, 12-3-57. 


National Transfer, Inc.—Control & Merger—National Motor Freight, Inc., 
MC-F-6705, 1-2-58. 


Olson Motor Service Co., Fred—Control & Merger—Webber Cartage Line, 
Inc., MC-F-6695, 12-3-57. 


Overnite p- Co.—Pur.—Atlanta-Macon Motor Exp., Inc., MC-F-6685, 
‘ oO. GD. .cccy SO 


Standard aT Lines, Inc.—Control & Merger—Dohrn Transfer Co., 
MC-F-6678, .... M. C. C. ...., 12-28-57. 


Wright Trucking, Ine.—Control & Merger—Lowell Trucking Corp., MC-F- 
6631, 12-3-57. 
87.2 Purchase of Portion of Franchise 
87.21 Railroad—Approved 


87.21 Purchase of Portion of Railroad by Another Such Carrier 
Authorized by Div. 4: 


Chicago Junction Ry. Co.—Pur. (Por.)—Union Stock Yard & Transit Co. 
of Chicago, F. D. 19951, 12-10-57. 


New York, N. H. & H. R. Co.—Acquisition (Por.)—Providence, W. & S. R. 
Co., F. D. 19947, 12-23-57 (embraced in F. D. 19883). 


87.28 Motor Truck Lines—Approved 


87.23 Acquisition of Portion of Operating Authority of One Motor 
Carrier of Property by Another Such Carrier Approved by Div. 4: 


Long Island Delivery Co., Inc.—Askin Trucking Co., Inc., MC-F-6419, 
12-19-57. 


Miller Contract Co., ey Eck—Eck Miller Transfer Co., MC-F-6630, 
M. C. C. ...., 12-12-57 (embraced in MC-F-6629). 

Schneider, Harry & pom oc Schneider’s Transfer, Inc., MC-F-6729, 
12-30-57, (embraced in MC-F-6680). 

87.27 Motor Truck Lines—Denied 
87.27 Acquisition of Portion of Operating Authority of One Motor 

Carrier of Property by Another Such Carrier Denied by Div. 4: 


Santa Fe Trail a. Co.—C. M. Lang & C. R. Givens, MC-F-6220, .... 
M. C. OC. ...., 12-4-67. 








Recent Court Decisions 
By Warren H. Waaner, Editor 





QOvercharge versus damages—illegally published rate—short notice. 


Chicago, Milwaukee, St. Paul and Pacific R. Co., et al. v. Alouette Peat 
Products, Ltd., et al. (Nos. 15276-77) 


On December 26, 1957, the U. S. Court of Appeals for the Ninth 
Circuit affirmed the decision of the lower court, which reversed orders 
of the Commission in No. 29974 and No. 30260, filed by Acme Peat 
Products and Alouette Peat Products, Ltd. 

Quoting portions of the opinion of the Appellate Court: 


This is an appeal from a judgment of the District Court re- 
versing orders of the Interstate Commerce Commission dismissing 
complaints before the Commission seeking recovery of alleged over- 
charges in freight charges for the transportation of peat from 
British Columbia points to destinations in the United States. The 
District Court held in effect that the rates in question were un- 
lawful because not established as directed by the statute (49 
U. S. C. A., See. 6, Para. 3), and resulted in overcharges to the 
shippers, which they were entitled to recover. The judgment 
ordered the Interstate Commerce Commission to require the rail- 
roads to refund to the shippers the difference between the charges 
paid under the unlawful rates and those which should have been 
charged under the last lawfully established rates. 

After extended proceedings and on April 7, 1950, the Commis- 
sion entered a report and order awarding reparations to appellees 
and ordering the unauthorized increases removed. In this report 
and order of the Commission the reparations were awarded be- 
cause, in the words of the Commission, ‘‘ Increased rates on ground 
peat * * * have resulted in charges for hauls within the United 
States that were unjust and unreasonable,’’ and reparations were 
ordered to the extent that the rates were found to be unjust and 
unreasonable. ... 

The carriers elected not to pay the amounts found due and to 
await the shippers’ court action based on the Commission’s 
order. ... 

The Court remanded the matter to the Commission for the 
purpose of entering a reparation order awarding appellees repa- 
ration to the extent of the difference between the rates paid and 
the basic rate previously existing before either the 6 cents or 20 
percent increase. Both the carriers and the Commission appealed 
from the Court’s decision. . . . 

From the record herein, it is clear that the assailed rates pro- 
viding for the 20 percent increase were made effective upon five 
days’ notice rather than the statutory 30 days’ notice, and that 
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such shortened notice was without Commission authorization. The 
Commission so found in its report and order of October 30, 1954. 
Findings of fact by the Commission, supported by substantial 
evidence, are final and binding upon the courts. I. C. C. v. Jersey 
City, 322 U. S. 503; Hudson & Manhattan R. Co. v. U. S., 313 
U. S. 98; I. C. C. v. Union Pac. R. Co., 222 U. S. 541, 550. The 
Commission, however, after finding specifically that the rates were 
not published as required by the Act, and that no authorization 
for less than statutory publication had been granted, went on 
and concluded that: 


‘‘Upon reconsideration we find that the assailed rates 
were applicable and are not shown to have been unjust, un- 
reasonable or otherwise unlawful.’’ 


It is to be noted that the trial court’s reversal of the Commis- 
sion results not from any disagreement with the Commission’s 
findings of fact that the assailed rates were not shown to be unjust 
or unreasonable,* but rather from the trial court’s findings that the 
Commission’s conclusion of law that the rates were not otherwise 
unlawful was erroneous. The conclusion of law by the Commission, 
which the District Court reversed, was reached by the Commission 
not in its quasi legislative or rate making capacity wherein it is 
presumed to be the expert, but in its quasi judicial capacity 
wherein its adjudications must be governed by applicable statutory 
provisions. Conclusions of law by the Commission, while entitled 
to respectful consideration by the Courts, do not have the same 
finality as its findings of fact. Levinson v. Spector Motor Co., 
330 U. S. 649. 

The Commission’s conclusion that the increased rates were not 
unlawful despite its finding of fact that they were made on less 
than 30 days’ notice in violation of the statute finds precedent in 
other Interstate Commerce Commission proceedings. W. P. Brown 
& Sons Lumber Co., et al. vs. Louisville & Nashville R. Co., 37 
I. C. C. 507; Greene Cananea Copper Co. vs. Chicago, Rock Island 
& Pac. R. Co., 88 I. C. C. 225. But as the Supreme Court stated 
in Louisville & N. R. Co. vs. U. 8., 282 U. S. 740 at 759: 


‘‘Long continued practice and the approval of administra- 
tive authorities may be persuasive in the interpretation of 
doubtful provisions of a statute, but cannot alter provisions 
that are clear and explicit when related to the facts disclosed. 
A failure to enforce the law does not change it.’’ 


4 The Commission having in Ex Parte 162 determined that the maximum 
increase that should be allowed in peat freight rates was 6 cents Fn hundred 
pounds or $1.20 per ton, a serious question exists as to the Commission’s 
authority to find in its October 30, 1954, order that the rates = not shown 
to be unjust_or unreasonable, in the light of the decision of the Supreme Court 
in Arizona Grocery vs. Atchison R. Co., 284 U. S. 370, despite the ( ommission’s 
attempt in Ex Parte 162 (266 I. C. C. 537 at 617) to remove that order from 
the doctrine of the Arizona Grocery case. However, the District Court did 
not consider that question, nor do we. 
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Looking again at Paragraph 3 of Section 6 of the Act, we find 
the clearly expressed requirement that ‘‘no change shall be made 
in the rates * * * except after thirty days’ notice to the Com- 
mission and to the public published as aforesaid * * *,’’ unless 
the Commission allows changes upon less than the notice specified. 
The Commission found as a fact that this mandatory provision of 
the statute concerning publication was not complied with, and 
‘‘when the facts have been resolved by the Commission upon evi- 
dence, there is no escape from the application of the broad pro- 
visions of the statute.’’ Louisville & N. R. Co. vs. U. 8., supra, 
at page 758. No case has been cited by appellants, nor has the 
Court found one, holding that the Commission has authority to 
repeal that section of the Act of Congress requiring publication 
in order to establish rate changes, which the Commission in effect 
has attempted to do by holding that the increased rate was not 
‘‘otherwise unlawful,’’ despite its finding that that section of the 
statute had been violated. The Commission erred, after having 
found the facts, in failing to ‘‘apply the broad provisions of the 
statute.’’ 

Appellants urge that this holding of the Court will destroy one 
of the principal aims of the Interstate Commerce Act, i.e. that 
there shall be one rate on file which must be paid by the shipper 
and collected by the carrier. Louisville & N. R. Co. vs. Maxwell, 
237 U. S. 94. On the contrary, it seems that the decision of the 
trial court permits the achievement of that very aim. The trial 
court did not suggest that the increased rate, put into effect in 
violation of the statute as aforesaid, and on file with the Com- 
mission, was not the rate that had to be collected by the carrier 
and paid by the shipper. In other words, it did not disturb that 
part of the Commission’s finding that the increased rates were 
the applicable rates to be applied to the shipments in question. It 
ruled, however, that while they were the applicable rates,5 they 
were not legal or lawful rates, not having been legally established.® 





5 While many cases contain statements that published rates or filed rates 
become the “lawful rates,” or “legal rates,” or “binding rates,” it is apparent 
that the terms “lawful,” “legal,” or “binding” in those cases are intended to 
mean merely the rates which must be paid at the time of shipment, or rates 
lawful as to the shipment at the time it is made. Thus, for example, in 
Louisville & N. R. Co. vs. Maxwell, 237 U. S. 94 at 97, the Supreme Court 
said: “Under the Interstate Commerce Act, the rate of the carrier duly filed 
is the only lawful charge.” However, in the second sentence following that, 
the Court recognized that the rate may be only temporarily lawful, or lawful 
at the time—in short the applicable rate—when it said: “Shippers and travelers 
are charged with notice of it, and they as well as the carrier must abide by it, 
unless it is found by the Commission to be unreasonable.” A more precise 
statement of the rule was made in Davis v. Portland Seed Co., 264 U. S. 
403, 425, where the Supreme Court said: “The statute requires rigid observance 
of the tariff, without regard to the inherent lawfulness of the rates specified,” 
—leaving the inference that if it is inherently unlawful for any reason, it 
will be corrected upon application to the Commission. 

6 As already pointed out, the vice in the increased rates lies in the failure 
to publish, as required by the statute. Under the statute, publication is a 
step in the establishment of rates. U.S. vs. Miller, 223 U. S. 599 at 604. 
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Under the Act the shippers have always been required to pay, 
and carriers collect, the rate specified in the tariff on file with 
the Commission. Davis vs. Portland Seed Co., 264 U. S. 403, 425. 
However, if this filed rate was proved to be unreasonable upon 
complaint to the Commission, the shipper was entitled to recover 
the difference between what he had paid and what the Commis- 
sion found to be the reasonable rate. Pennsylvania R. R. Co. 
vs. International Coal Co., 230 U. S. 184, 197. So in the situation 
which exists in this case. The shippers were bound to pay the 
rates specified in the tariff on file with the Commission, but upon 
proof that the rates were not lawfully established, they became 
entitled to recover the difference between what they had paid 
and the lawfully established rate. There is no reason under the 
Act why a shipper should not be protected in the situation here 
existing where the rates are unlawful because not lawfully estab- 
lished, just as he is protected in the situation where the rates 
are unlawful because unreasonable. In either case, the protection 
is against unlawful rates. Thus under the Act, a rate, to have 
final lawfulness and validity, must be lawfully established (Sec. 6, 
Para. 7, 49 U. S. C. A.), must be just and reasonable (Sec. 1(5), 
49 U. S. C. A.) and nondiscriminatory and nonprejudicial (Sec. 3, 
Para. 1, 49 U.S. C. A.). Lacking any of these essentials, it cannot 
be the valid, lawful rate even though it becomes the applicable 
rate by virtue of being on file with the Commission. 

While the acceptance for filing by the Commission of the rate 
makes that rate applicable, it in no way cures any defect which 
may be present either in the establishment or the reasonableness 
of the rate. Speaking of the effect of filing with the Commission, 
the Supreme Court, in Boston & Maine Railroad vs. Piper, 246 
U. S. 434 at 445, said: 


‘*While this provision was in the bill of lading the form of 
which was filed with the Railroad Company’s tariffs with the 
Interstate Commerce Commission, it gains nothing from the 
fact. The legal conditions and limitations in the carrier’s 
bill of lading duly filed with the Commission are binding 
until changed by that body (Citing case); but not so of con- 
ditions and limitations which are, as is this one, illegal, and 
consequently void.’’ 


What the Court there said with reference to bills of lading filed 
with the Commission is equally true with respect to rate schedules 
so filed. A rate which is in fact unreasonable is not made reason- 
able by the mere act of filing, nor does the mere act of filing 
make lawful a publication not made in accordance with the pro- 
visions of the Act. Filing does not constitute publication, or cure 
a defective publication. 

As to the District Court’s direction to the Commission to 
award to appellees all sums paid in excess of the basic rate, without 
the 6 cents per hundred increase authorized in Ex Parte 162, it 
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need only be pointed out that the 6 cents per hundred increase 
authorized in Ex Parte 162 had not been, at the time the ship- 
ments in question were made, established as the legal rate in the 
manner provided by law. The Court is without authority to 
establish rates. United States v. Kansas City Southern Railway 
Co., 217 Fed. (2d) 763. A rate once fixed remains established 
until changed in some manner allowed by law. Union Pacific 
R. Co. v. U. S., 48 Ct. Cl. 99; McCaffrey Brothers Co. v. Chicago, 
B. & O. R. Co., 207 N. W. 503. No change having been legally 
made in the rate which existed before Ex Parte 162, that rate 
was the only existing, legally established rate and the Court was 
bound to apply it. U.S. v. Kansas City Southern Ry. Co., 116 Fed. 
Suppl. 484, 487; reversed on other grounds—217 Fed. (2d) 763. 

Finally, on this point there remains the contention by appel- 
lants that since the Commission found no damage resulted to 
appellees from the increased rates, under the authority of Penn- 
sylvania R. Co. vs. International Coal Mining Co., supra, the 
Commission was without power to award appellees any damages. 
In this connection it may be noted that the trial court purported 
to find damage to appellees other than the overcharges as a result 
of the increased rates. However, in this the trial court was in 
error, because as previously pointed out herein, the findings by 
the Commission of no damage, based on substantial evidence, are 
binding upon the courts, and it cannot be said from the record 
here that the finding of no damage by the Commission is not 
supported by the evidence. 

Be that as it may, however, it is apparent that both the Com- 
mission and the railroad appellants erroneously regard appellees’ 
claim herein as one for damages rather than one for overcharge. 
That there is a distinct difference under the Act between a claim 
for damages and a claim for overcharge is made manifest by the 
provisions of Section 16, Paragraph 3 of the Act, which provides 
in one paragraph a statute of limitations for the recovery of 
damages, and in a separate paragraph a statute of limitations for 
the recovery of overcharges. Furthermore, Section 16, Paragraph 
3, subparagraph (g) of the Act defines overcharges as follows: 


‘‘The term ‘overcharges,’ as used in this section, shall be 
deemed to mean charges for transportation services in excess 
of those applicable thereto under the tariffs lawfully on file 
with the Commission.’’ 


There can be no doubt from what has been previously said that 
this action by the appellees is to recover charges for transporta- 
tion services in excess of those due under the tariffs lawfully on 
file with the Commission. The case of Southern Pacific Co. v. 
Darnell-Taenzer Co., 245 U. S. 531, distinguishes cases like Penn- 
sylvania R. R. Co. v. International Coal Mining Co., supra, from 
a case such as this. There the Court said at page 534: 
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‘The cases like Pennsylvania R. R. Co. v. International 
Coal Mining Co., 230 U. S. 184, where a party that has paid 
only the reasonable rate sues upon a discrimination because 
some other has paid less, are not like the present. There the 
damage depends upon remoter considerations. But here the 
plaintiffs have paid cash out of pocket that should not have 
been required of them, and there is no question as to the 
amount of the proximate loss. See Meeker v. Lehigh Valley 
R. R. Co., 236 U. 8. 412, 429. Mills v. Lehigh Valley R. R. Co., 
238 U. S. 473.’’ 


If the theory of the Commission in this case were to be upheld, 
a strange situation indeed would exist. Here in Ex Parte 162, 
the Commission found as a matter of fact that the carriers were 
entitled to a maximum of 6 cents per hundred pounds increase 
in peat freight rates. Thereafter, for the period between January 
1, 1947, and March 29, 1948, the carriers exacted a greater in- 
crease than the Commission had found they were entitled to, and 
the railroads themselves apparently recognized this fact when 
they voluntarily reduced their rates to reflect the maximum in- 
crease of 6 cents. Thereafter, upon further proceedings before 
the Commission, the Commission reaffirmed its finding that the 
6 cents increase was the maximum that should be allowed. Thus 
under the findings of the Commission, made at two different times, 
it is established that the 6 cents maximum increase in peat freight 
rates is all the carriers are entitled to charge; and it is equally 
established that during the period from January 1, 1947, to March 
29, 1948, thousands of dollars were collected from shippers in excess 
of what would have been collected under the rate the Commission 
twice determined should be allowed. In short, the shippers here, 
as in Southern Pacific v. Darnell-Taenzer Co., supra, ‘‘have paid 
cash out of pocket that should not have been required of them,’’ 
and it would be unthinkable if, as the Commission held, they could 
not recover it. 

The only remaining specification of error is that of the carrier 
appellants that the trial court erred in finding and concluding that 
the railroads failed to comply with the Commission’s order in 
Ex Parte 162, when they published the rates here considered. The 
short answer to this specification of error is that it was not the 
trial court who found that the railroads failed to comply with the 
order in Ex Parte 162, but it was the Commission, and the Com- 
mission’s finding in that respect is final and conclusive. 





Intrastate discrimination against interstate commerce—must each particular intrastate 
service pay its own way and return a profit—jurisdiction of State Commission 
versus Interstate Commerce C Pp ger deficit—evid before 
the State Commission. 


Chicago, Milwaukee, St. Paul and Pacific R. Co. v. Winois. (Nos. 12, 
27, 28) 
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On January 13, 1958, the Supreme Court remanded to the Com- 


mission its order fixing certain intrastate commuter fares in Illinois in 
297 I. C. C. 353, for further proceedings not inconsistent with the 
Court’s opinion. 


Quoting from the opinion of the Court: 


The State of Illinois, the Illinois Commerce Commission, and 
the Milwaukee Road Commuters’ Association, aggrieved by an 
order of the Interstate Commerce Commission fixing intrastate 
passenger fares for the Milwaukee Road’s Chicago suburban com- 
muter service higher than the fares authorized by the State Com- 
mission, brought this action in the District Court for the Northern 
District of Illinois, Eastern Division, seeking relief under 28 
U.S. C. § 1836. The ICC order, 297 I. C. C. 353, was made under 
49 U. 8. C. § 13 (4), which authorizes the ICC to prescribe intra- 
state fares if it finds that ‘‘. .. any such .. . [existing intrastate] 
fare ... causes... any undue, unreasonable, or unjust discrimina- 
tion against interstate ... commerce.’’ The three-judge District 
Court set aside the order, enjoined its enforcement, and remanded 
the case to the ICC for further proceedings. 146 F. Supp. 195. 
The District Court held, inter alia, that the ICC failed to make 
findings appropriate to show that the existing fares caused undue, 
unreasonable or unjust discrimination against interstate commerce. 
The judgment was appealed under 28 U. S. C. § 1253. We noted 
probable jurisdiction, 352 U. S. 939. ... 

This case presents once again the problem of adjusting State 
and federal interests in the regulation of intrastate rates. These 
intrastate rates are primarily the State’s concern and federal 
power is dominant ‘‘only so far as necessary to alter rates which 
injuriously affect interstate transportation.’’ North Carolina v. 
United States, 325 U. S. 507, 511. Thus, whenever this federal 
power is exerted within what would otherwise be the domain of 
state power, the justification for its exercise must ‘‘clearly appear.’’ 
Florida v. United States, 282 U. S. 194, 212. The statute provides 
a practical method of minimizing the inevitable irritations inherent 
in the conflict by requiring the ICC to notify the State whenever 
there is brought before it any fare imposed by state authority. In 
addition, the ICC may confer with the state regulatory authority, 
or may hold joint hearings with the state agency, when the State’s 
rate-making authority may be affected by the action taken by the 
Icc. 49 U. 8. C. § 13 (3). 

The occasion for the exercise of the federal power asserted by 
§ 13 (4) is the necessity for effecting the required contribution by 
intrastate traffic of its proportionate share of the revenues neces- 
sary to pay a carrier’s operating cost and to yield a fair return.® 


6 Wisconsin R. Comm’n v. Chicago, B. & Q. R. Co., 257 U. S. 563, 586. 
“The effective operation of the [Interstate Commerce] act will reasonably 
and justly ee, that intrastate traffic should pay a fair proportionate share 
of the cost of maintaining an adequate railway system.” 
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When intrastate revenues fall short of producing their fair pro- 
portionate share of required total revenues, they work an undue 
discrimination against interstate commerce, and the ICC may re- 
move the discrimination by fixing intrastate rates high enough 
reasonably to protect interstate commerce. [Illinois Commerce 
Comm’n v. United States, 292 U. S. 474, 479; Wisconsin R. Comm’n 
v. Chicago, B. & Q. R. Co., 257 U. S. 563, 586; United States v. Lou- 
isiana, 290 U. S. 70, 75. In determining whether an undue reve- 
nue discrimination against interstate commerce is caused by intra- 
state rates, the ICC may consider ‘‘among other things, the need, 
in the public interest, of adequate and efficient railway transporta- 
tion service and the need of revenues sufficient to sustain such 
service,’’ a standard written into 49 U. S. C. § 15a (2). King v. 
United States, 344 U. S. 254, 264. No formal requirements are pre- 
scribed for the findings to be made by the ICC under § 13 (4). 
United States v. Louisiana, 290 U. S. 70, 80. Reasonable determi- 
nations suffice. Florida v. United States, 292 U.S. 1,9. But the 
justification for the exercise of this exceptional federal power to 
interfere with intrastate rates must be made definitely and clearly 
apparent. Florida v. United States, 282 U.S. 194, 212. 

In the instant case the ICC interfered with suburban commuter 
rates—intrastate rates peculiarly localized in impact upon the 
Chicago suburban community. In substance, the ICC found that 
because this single segment of the Milwaukee Road’s intrastate 
operations in Illinois did not meet out-of-pocket costs, there was 
an undue discrimination against the road’s interstate operations, 
without regard to the contribution of other intrastate revenues, 
freight or passenger, concerning which both the record and the 
findings are entirely silent. 

We think this is a case where the ICC cannot be sustained in 
altering intrastate rates merely because the Chicago suburban 
commuter traffic—of the Milwaukee Road’s total intrastate Illinois 
traffic, freight and passenger—is not remunerative or reasonably 
compensatory. Cf. Florida v United States, 282 U. S. 194; North 
Carolina v. United States, 375 U. S. 507. The limited and excep- 
tional federal power asserted by § 13 (4) over intrastate rates 
must be exercised with ‘‘scrupulous regard for maintaining the 
[primary] power of the state in this field.’’ North Carolina v. 
United States, 325 U. S. 507, 511. It is of course desirable that 
each particular intrastate service should as nearly as may be pay 
its own way and return a profit—but the State Commission, not the 
ICC, has the responsibility in the first instance to achieve that 
desired end. Passenger deficits have become chronic in the railroad 
industry and it has become necessary to make up these deficits 
from more remunerative services. The ICC has recognized this 
practical reality of today’s railroading and has changed its rate- 
fixing policy so that if interstate passenger service inevitably and 
inescapably cannot bear its direct cost and its share of joint or 
indirect costs, the ICC feels compelled in a general rate case to 
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take the passenger deficit into account in the adjustment of inter- 
state freight rates and charges. King v. United States, 344 U. 8. 
254, 261. An equally broad power must be conceded to a state 
commission in the exercise of its primary authority to prescribe 
and adjust intrastate rates. 

In view of that policy, we do not think that the deficit from 
this single commuter operation can fairly be adjudged to work an 
undue discrimination against the Milwaukee Road’s interstate 
operations without findings which take the deficit into account in 
the light of the carrier’s other intrastate revenues from Illinois 
traffic, freight and passenger. The basic objective of § 13 (4), 
applied in the light of § 15a (2) to this case, is to prevent a discrimi- 
nation against the carrier’s interstate traffic which would result 
from saddling that traffic with an undue burden of providing 
intrastate services. A fair picture of the intrastate operation, and 
whether the intrastate traffic unduly discriminates against inter- 
state traffic, is not shown, in this case, by limiting consideration 
to the particular commuter service in disregard of the revenue 
contributed by the other intrastate services.’ 

A requirement for findings which reflect the commuter service 
deficit in the totality of intrastate revenues is not a departure from 
previous holdings of this Court. The precise situation presented 
by this case has not heretofore been considered by the Court. The 
previous cases involving Commission orders increasing intrastate 
rates in the interest of the carrier’s revenue (as distinguished 
from cases of discrimination against particular persons and 
localities, see Houston, E. & W. T. R. Co. v. United States, 234 
U. S. 342), involved statewide orders raising intrastate rates. In 
passenger fare cases, ICC orders were sustained on a showing that 
following general increases in interstate passenger rates, state 
commissions refused to increase intrastate passenger rates to the 
same level for what were essentially identical services. Wisconsin 
R. Comm’n v. Chicago, B. & Q. R. Co., 257 U. S. 563; New York 
v. United States, 257 U. S. 591. It was held that the state passen- 
ger rates in that circumstance were not producing their fair pro- 
portionate share. In North Carolina v. United States, 325 U. S. 507, 
also a passenger fare case, the ICC order was not sustained because 
the findings were held to be insufficient. Nonpassenger fare cases 
in which ICC orders were sustained were United States v. Louisiana, 
290 U. S. 70; Florida v. United States, 292 U. S. 1; and King v. 
United States, 344 U.S. 254. The order was not sustained, however, 
in an earlier Florida case, Florida v. United States, 282 U. S. 194. 
The only case ostensibly based upon a revenue discrimination 
caused by a local operation was not a passenger fare case. Illinois 
Commerce Comm’n v. United States, 292 U. S. 474. Basically the 





7 This would seem to be particularly required here in light of the Com- 
mission’s recognition “that the deficit from the [Milwaukee Road's] total 


assenger operations is mend greater than from its suburban operations.” 
597 i. U. G 3359, F. « 
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discrimination there complained of, however, was a persons and 
locality discrimination against interstate shippers. 

It should also be noted that in King v. Umted States, supra, the 
Court adverted to those very factors among the ICC’s findings 
whose absence in the present case we find to be a fatal defect. 
The Court there emphasized the ICC finding that the entire intra- 
state traffic, freight and passenger, constituted a revenue drain 
upon the earrier’s revenues from interstate traffic. Since the 
Commission has not in this case found whether or not the commuter 
rates, viewed in the light of the intrastate operation as a whole, 
constitute an undue revenue discrimination against the Milwaukee 
Road’s interstate operations, the judgment of the District Court 
in remanding the case to the Commission for further consideration 
must be affirmed. 

The District Court also held that the ICC erred in considering 
evidence which was not presented by the Milwaukee Road to the 
State Commission. The evidence in question concerned certain 
depreciation and maintenance-of-way expenses totaling $258,172, 
which the ICC took into account in computing out-of-pocket costs. 
The District Court said: 


“‘Tf different evidence is to be offered or a different basis 
of fares is to be urged before the interstate commission, the 
state commission should have been given a chance to fix fares 
on the same evidence and the same basis. 


‘*Where a railroad seeks the fixing of higher intrastate 
rates by the interstate commission after failing in such en- 
deavor before a state commission, § 13 (4) does not contemplate 
that the state commission is to be considered only a way station 
in a journey to the interstate commission.’’ 146 F. Supp. 
195, 201, 202. 


This holding in effect restricts the ICC in decisions under 
§ 13 (4) to the identical evidence presented by the railroad to the 
State Commission. So to restrict the ICC’s consideration as to 
whether intrastate rates work an undue discrimination against in- 
terstate commerce might seriously interfere with the Commission’s 
duty to remove the discrimination to protect the exclusive federal 
domain of interstate commerce. It is contrary to this Court’s 
holding in Florida v. United States, 282 U. S. 194. There the 
State Commission had not affirmatively prescribed the existing 
rates which the ICC increased. It was urged that until the State 
Commission did so § 13 (4) granted no power to the ICC to pre- 
scribe higher rates. This Court rejected this contention, saying 
*‘To hold .. . that there can be no adjustment of intrastate rates 
by the Interstate Commerce Commission so far as may be needed 
to protect interstate commerce until the State itself has first ‘sat in 
judgment on the issue of the lawfulness of those intrastate rates’ 
would be to impose a limitation not required by the terms of the 
statute and repugnant to the grant of authority.’’ Id., at 210. 
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In this case the ICC might more wisely have arranged for 
joint hearings under § 13 (3) or have deferred action pending an 
opportunity for the State Commission to consider this evidence. 
However, nothing in the statute compels either course or denies 
the ICC the power to determine the question presented by the 
railroad’s petition, whatever may have been the evidence presented 
before the State Commission. See North Carolina v. United States, 
128 F. Supp. 718, affirmed, 350 U. S. 805; Illinois v. United States, 
101 F. Supp. 36, 47, affirmed, 342 U. S. 930. 

Finally, it is argued that the District Court erred in setting 
aside so much of the ICC order as authorized an increase in the 
interstate fares to the two Wisconsin points. We believe, however, 
that these rates are so interwoven with and so closely bound to 
the intrastate rates that a proper disposition of this case reasonably 
requires that the Commission reconsider them as part of its recon- 
sideration of the entire Chicago suburban commuter service. The 
only reason why the ICC increased the interstate rates was to make 
them conform to the increased intrastate rates. 

Paragraph 3 of the District Court judgment dated June 14, 
1956, is modified to provide that the remand to the ICC shall be 
for further proceedings not inconsistent with this opinion. 
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Robert G. Bleakney, Jr., Boston and Maine Railroad, Law Dept., 150 Causeway St., 
Boston 14, Massachusetts. 


Andrew J. Brent, 506 Mutual Building, Richmond 19, Virginia. 
Gayne L. Burke, 9154 East Fairview Ave., San Gabriel, California. 


Joe P. Cashen, Kennedy, Holland, DeLacy & Svoboda, 1502 City National Bank 
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Lelland M. Cowan, 425 Burlington Ave., Billings, Montana. 
Arthur W. Jacocks, 3911 Heutte Drive, Norfolk 3, Virginia. 
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James H. McJunkin, T. M., Northern California Ports & Terminals Bureau, Inc., 
World Trade Center, Ferry Bldg., San Francisco 11, California. 


Thomas W. Murrett, 410 Asylum Street, Hartford 3, Connecticut. 
William J. O’Brien, Jr., 2107 Ft. Davis Street, S. E., Apt. 201, Washington 20, D. C. 


Gerald A. Orscheln, V. P.-Traffic, Orscheln Bros. Truck Lines, Inc., 502 Pickwick 
Bldg., 903 McGee St., Kansas City 6, Missouri. 


Robert Ricker, T. M., Independent Nail & Packing Co., Bridgewater, Massachusetts. 
Wayne F. Rickey, 1317 East Minnesota St., Indianapolis, Indiana. 

Robert A. Shepherd, 245 West Adams Street, Kirkwood 22, Missouri. 

Paul L. Shipman, 1643 Beeler St., Indianapolis 24, Indiana. 


Gerald C. Turner, A. T. M., Owens Illinois Glass Co., 350 Sansome Street, San 
Francisco, California. 


James F. Ward, 45 East Reid Place, Verona, New Jersey. 
Edward K. Wheeler, Wheeler & Wheeler, 704 Southern Building, Washington 5, D. C. 
Martin Whitten, 188 Haddenfield Road, Clifton, New Jersey. \ 


Paul T. Wolf, 155 Sansome Street, San Francisco 4, California. 
REINSTATED TO MEMBERSHIP 


James F. Miller, 500 Board of Trade Building, Kansas City 5, Missouri. 


Fred W. Purdom, Intercity Auto Freight, Inc., 426 Massachusetts St., Seattle, 
Washington. 
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Meetings of Regional Chapters 


District No. 1 Chapter 
Neal Holland, President, Acting General Counsel, Boston & Maine 
Railroad, North Station, Boston 14, Massachusetts. 


Akron Chapter 
Walter F. Stiegele, Chairman, V-P-Sales & Traffic, Roadway Ex- 
press, Inc., 147 Park Street, P. O. Box 471, Akron 9, Ohio. 
Meets: Bi-monthly, third Wednesday of alternate months, except 
July and August. 
Atlanta Chapter 
Burton C. Kinney, Chairman, G. T. M., Georgia Highway Ex- 
press, Inc., 2090 Jonesboro Road, S. E., Atlanta, Georgia. 


Baltimore Chapter 
Anthony P. Donadio, Chairman, General Attorney, The Baltimore 
and Ohio Railroad Company, 301 Baltimore and Ohio Building, Balti- 
more 1, Maryland. 
Meets third Thursday of each month, September through May, at 
8:00 P. M., Association of Commerce Building, 22 Light St. Out-of- 
town members are cordially invited. 


Chicago Chapter 
Arnold J. Larson, Chairman, G. T. M., Masonite Corp., 111 W. 
Washington Street, Room 2025, Chicago, Illinois. 
Meets: 12:15 P. M. Second Friday of each month at the Traffic Club 
Rooms of the Palmer House, Chicago. Out-of-town members are cor- 
dially invited to attend the luncheon and meeting. 


Cleveland Chapter 
Kenneth J. Sutherell, Chairman, Assistant to T. M., Sherwin- 
Williams Co., 101 Prospect Avenue, Cleveland 1, Ohio. 
Meets: Quarterly on Third Tuesday of the month. 


Rocky Mountain Chapter 
William P. Potts, Chairman, Traffic Agent, Union Pacific Railroad, 
535 17th Street, Denver, Colorado. 
Meets: Third Tuesday of each month at 12:15 P. M., Albany Hotel. 


Out-of-town members are cordially invited to attend the luncheon and 
meeting. 





N. B.: Members within each of the several districts may at their own expense 
with the approval of the vice-president of the district, organize and maintain district 
and local chapters which may send delegates to annual or other meetings of the 
Association. Sach chapters must conform to the constitution and by-laws of the 
Association, provided, however, that membership in the Association of Interstate 
Commerce Commission Practitioners shall be deemed a condition precedent to 
a in any chapter. (Constitution—section 5, Article IV). 

(Sample charter, i.e., that of the District of Columbia Chapter, will be found on 
pages - of December, 1939, Journal). (Dues have been raised to $2.00 per 
member). 
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District of Columbia Chapter 

Thormund A. Miller, (A), Chairman, 205 Transportation Building, 
Washington 6, D. C. 

Meets bi-monthly, second Tuesday. 

Out-of-town members are invited to attend the luncheons of the 
D. C. Chapter when in Washington. However, notice of such intention 
must be transmitted to the Executive Secretary by 10:30 of the day of 
the luncheon so that reservation can be made. 


Florida Chapter 


T. C. Maurer, Chairman, G. T. M., Owens-Illinois Glass Co., Mill 
Division, P. O. Box 1620, Jacksonville 1, Florida. 


Kansas City, Missouri, Chapter 

Clinton J. Ihrig, President, 6616 Park Avenue, Kansas City, 
Missouri. 

Meets: 6:00 P. M., on the first Wednesday of each month except 
July and August in the Transportation Department of the Kansas City 
Chamber of Commerce, 11th & Baltimore Streets, Kansas City, Missouri. 

Out-of-town members are cordially invited to attend these meetings. 


St. Louis, Missouri, Chapter 


George K. Bennett, Jr., Chairman, Genl. S. W. Agent, Detroit, 
Toledo & Ironton Railroad, 2171 Railway Exchange Building, St. Louis 
1, Missouri. 

Meets: Third Friday of each month at 12:15 P. M. except July and 
August at the Mark Twain Hotel. Out-of-town members are cordially 
wmvited to attend the luncheon meeting. 


Metropolitan New York Chapter 
Morton E. Kiel, Chairman, 140 Cedar Street, New York 6, N. Y. 
Meets: Monthly at Traffic Club of New York, Hotel Biltmore, third 
Tuesday of each month, 6:30 P. M., except June, July and August. 
Out-of-town members are cordially invited to attend meetings. 


Ninth District Chapter 


Edmund Nightingale, Chairman, Professor of Transportation, 
School of Business Administration, University of Minnesota, Minneapo- 
lis, Minnesota. 

Meets: 6:00 P. M., second Tuesday of each month, Minneapolis 
Grain Exchange, 4th Ave. South & 4th Street, Minneapolis, Minn. 
Out-of-town members are cordially invited to attend dinner and meeting. 


Carolina Chapter 
George J. Leeds, Chairman, P. O. Box 612, Winston-Salem, N. C. 


Oklahoma Chapter 
J. R. Lewallen, Chairman, Vice President—Traffic, Anderson- 


Prichard Oil Corporation, 1000 Liberty Bank Building, Oklahoma City 
2, Oklahoma. 
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Eastern-Central Pennsylvania Chapter 


A. R. Brobst, Chairman, Chief Traffic Analyst, Armstrong Cork 
Company, Lancaster, Pennsylvania. 


Greater Philadelphia District Chapter 

J. A. Tucker, Chairman, District Manager, Republic Carloading & 
Distributing Co., 1321 Arch Street, Philadelphia 7, Pennsylvania. 

Meets: Third Thursday of each month (except June, July and 
August) at 7:30 P. M., in the Philadelphia Traffic Club, Adelphia 
Hotel, 13th & Chestnut Streets, Philadelphia, Pennsylvania. Out-of- 
town members are cordially invited. 

Pittsburgh Chapter 

Charles M. Donley, Chairman, Manager, Chas. Donley & Associates, 
34 Market Place, Pittsburgh 22, Pennsylvania. 

Meets: At call of Chairman. 


Rhode Island Chapter 
Russell B. Curnett, Chairman, 49 Weybosset Street, Providence, R. I. 


Amarillo, Texas Chapter 
Paul L. Mills, Chairman, Box 111, Amarillo, Texas. 


Sabine Area, Texas Chapter 


John H. Benckenstein, President, P. O. Box 551, Beaumont, Texas. 
Meets: Second Monday of each month at 6:30 P. M., Sea Castle 
Restaurant, Beaumont, Texas. 


North Texas Chapter 


Harry G. Crafts, Chairman, P. O. Box 7186, Dallas 9, Texas. 
Meets: At time and place fixed by Chapter’s Executive Committee. 


South Texas Chapter 
F. G. Robinson, Chairman, T. M., Galveston Wharves, Galveston, 
Texas. 
Puget Sound Chapter 


William M. Crawford, Chairman, Traffic Manager, Sick’s Seattle 
Brewing & Malting Company, 3100 Airport Way, Seattle, Washington. 

Meets first Tuesday of every month at Stewart Hotel, 6:00 P. M. 
Members of other Chapters are cordially invited to attend. 


San Francisco Chapter 
Frank Loughran, Chairman, Room 812, 155 Sansome Street, San 
Francisco 4, California. 
Meets: Third Wednesday of alternate months commencing January, 
12 Noon, Commercial Club, Merchants Exchange Building, San Fran- 
cisco (except July). 


A cordial invitation is extended to out-of-town members to attend 
the luncheon and meeting. 
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Southern California Chapter 


Walt A. Steiger, Chairman, 670 Pacific Electric Building, Los 
Angeles 14, California. 

Meets: First Wednesday of each month at 12:00 P. M., Clark Hotel, 
426 South Hill Street, Los Angeles, California. Out-of-town members 
are cordially invited to attend. 


Richmond, Virginia Chapter 
Hewitt Biaett, Chairman, General Solicitor, Chesapeake & Ohio 
Railway Company, 1500 1st National Bank Bldg., Richmond 10, Virginia. 
Southeastern Wisconsin Chapter 
Frank W. Hashek, Chairman, Vice President—Traffic, Yule Truck 
Line, 1229 South 41st Street, Milwaukee, Wisconsin. 
Meets: Second Wednesday of each month, September through June, 


at the Elk’s Club, Milwaukee, at 7:30 P. M. Out-of-town members are 
cordially invited. 


Louisville, Kentucky Chapter 


Robert E. Webb, Chairman, 1512 Kentucky Home Life Building, 
Louisville 2, Kentucky. 


Meets: January, April, July and September on notification. 
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MISCELLANEOUS DOCUMENTS AVAILABLE AT ASSOCIATION’S 
HEADQUARTERS 


Outline of Study Course in Practice and Procedure before the I. C. C— 
Revised | Edition—by Warren H. Wagner, Esq 





Manual of Practice and Procedure before the I. C. C. prepared by C. R. 
Hillyer, F. C. Hillyer and Walter McFarland 


Code of Ethics ....... 








Cost and Value of Service in Rate Making for Common Carriers—A Series of 
articles by Hon. J. Haden Alldredge, H. J. Day, Samuel A. Towne, D. M. 
Steiner, John R. Turney, E. S. Root, Ford K. Edwards, Gilbert J. Parr— 
=  poceane by E. M. Reidy, and Digest of Ruling Cases by J. Hamilton 

eke: 





Relief from 4th Section of the Interstate Commerce Act by J. M. Fiedler, 
Examiner. This study sets forth the principles developed, the grounds 
recognized, and the limitations imposed by the Commission in the granting 
of relief from the long-and-short haul and aggregate-of-intermediate pro- 
vision of Section 4, and contains many citations relating to each situation 


Fair Reward and Just Compensation, Common Carrier Service, Standards 
Under the Interstate Commerce Act by Clyde B. Aitchison. In this book, 
a comprehensive but concise work, former Commissioner Aitchison, for the 
first time, has authoritatively analyzed and determined what standards are 
properly applicable in determining the reasonable level of carrier charges 


Supreme Court Decisions Important to the I. C. C. and Abstracts of 39 Im- 
ortant Decisions Since 1939. This booklet contains 256 Supreme Court 
ecisions, among which are 172 decisions important to the I. C. C. ............ 

286 Abstracts of Supreme Court Decisions, W. J. Myskowski. This book 

contains the abstracts of 286 decisions of the United States Supreme Court 
bearing upon the work of the Interstate Commerce Commission and inter- 
preting the provisions not only of the Interstate Commerce Act but also 
of the supplementary acts (includes “39 Important Decisions Since 1939”) 


1955 Supplement to Abstracts of Supreme Court Decisions, W. a. 
This Supplement brings up to date the original Book of bstracts. 
It covers the period 1953 through June, 1956 ooo... ecccessessesessesseseseseeneenees 


Consolidated Current Index to I. C. C. Decisions contains an Index to all 
I. C. C. Decisions (printed and unprinted) from January 1951 through 
DI IIIT scissiadeisinesccs pteseacescebjataninmslaaveranaiclaibahcsdeacones tiieissuiceaacecaianinndalaianeiaisaiais 

1955 Supplement to Consolidated Current Index to I. C. C. Decisions. Contains 
Index to all I. C. C. Decisions (printed and unprinted), from February, 
1955 through January, 1956 


Interstate. Commerce Commission Chart—Organization, Assignment of Work 
and Functioning of Major Activities, October 15, 1957 


Selected Reading List of Books Helpful in the Study of the Principal Laws 
Within the Jurisdiction of the Interstate Commerce Commission. 1957 


Revised Edition with 48-page Special Bibliography. Prepared by Specialists 
in Education, Transportation aw, I. C. C. Practice and Procedure 


$ 50 


1,00 
25 


3.50 


1.00 


5.00 
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ASSOCIATION OF 
INTERSTATE COMMERCE COMMISSION 
PRACTITIONERS 


District 1—Maine, New Hampshire, Vermont, Massachusetts 
and Rhode Island. 


District 2—Connecticut, New York and New Jersey. 


District 38—Pennsylvania (Hastern half), Maryland, Delaware 
and District of Columbia. 


District 4—Pennsylvania (Western half), Ohio and West 
Virginia. 


District 5—Virginis, North Carolina and South Carolina. 
District 6—Georgia, Alabams and Florida. 

Distriet 7—Kentucky, Tennessee and Mississippi. 

District 8—Michigan, Indiana and Dlinois. 


District 9—Wisconsin, Minnesota, North Dakota and South 
Dakota. 


District 10—lowa, Missouri, Nebraska and Kansas. 


District 11—Arkansas; Oklahoma and Louisiana. 


District 12—Texas. 
District 18—Wyoming, Colorado and New Mexico. 
Distriet 14—Moutana, Idaho and Utab. 

District 16—California, Nevada and Arizona. 








